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July 16, 1979

TRADE AGREEMENTS ACT OF 1979
(S.1376-H.R. 4537)

BRIEF HISTORY AND DEVELOPING BACKGROUND

From independence to approximately 1890 the United States'
foreign trade policy was one of revenue-producing tariffs. Most
laws during this period were amendments or extensions of revenue
and protection tariffs and often bordered on conflicts between
northern industry and southern agricultural interests. Many of
our current tariffs and laws still haunt us today as antiquated,
outmoded bureaucratic encumberances that should be removed. 1In
1890, the McKinley Principal emerged whereby the president was
authorized to adjust the tariff scale as a medium of commercial
bargaining without prior congressional ratification. After World
War I, a surge of protectionist sentiment drove the tariffs up
again. The Hawley-Smoot Tariff Act of 1930 was one of the
highest tariff laws in the United States history. This tariff
signaled an outburst of tariff-making activity around the world,
partly by way of reprisal.

In the three decades from 1930 to 1958, the United States
followed the policy of reciprocal trade. President Roosevelt
pushed the Reciprocal Trade Agreements Act of 1934 as part of his
New Deal. An amendment to the Hawley-Smoot Tariff Act, the Act
permitted the president to enter into trade agreements with other
countries by his own signature. Concessions or tariff cutoffs
were to be given to foreign countries only in return for conces-
sions to the United States.

The Reciprocal Trade Agreements Act was renewed 11 times and
continued to give increasing powers to the presidency with regard
to his capacity to negotiate and set tariff barriers. From 1934
to 1961, the value of American-International Trade increased 15
times as the economy developed, and average U.S. tariffs on
dutiable goods dropped 46.7 percent to 12 percent.




In 1947, a General Agreement on Tariffs and Trade (GATT) was
conducted. This was in part an effort on the part of the United
States to ease World War II economic conditions. Twenty-two
foreign nations were invited to Geneva to establish GATT legisla-
tion. In 1948, the first Republican Congress in 15 years changed
the president's powers. A bottom line "peril point clause" was
included in the Trade Agreements Act requiring a tariff commission
to oversee certain limits to which tariffs could drop. The
International Trade Organization consisting of 53 nations, includ-
ing the U.S., signed an extensive agreement for world trade in
1948. The U.S. Congress never ratified the agreement. 1In 1949-
1958, the Trade Agreements Act was maintained, restrictions
dropped and reenacted, depending upon which political party was
in power.

In 1962, President Kennedy pursued a trade expansion act.
This legislation renewed powers of the president to reduce tariffs,
including special authority to deal with the common market goals.
From this legislation, the seed was planted that possibly the
U.S. should not protect every internal industry.

Under the auspices of the GATT, in 1972, a committee was
established to prepare for the new round of multilateral trade
negotiations with broad focus. Tariff, non-tariff barriers and
other measures which impede or distort the U.S.-International
trade in both industrial and agricultural products would be
examined. The resulting agreements' implementing legislation was
the Trade Act of 1974. This Act granted further powers to the
presidency to negotiate and reduce tariffs and allowed for the
government to enter into agreements for the reduction and elimina-
tion of non-tariff barriers, provided implementing legislation
was approved by both houses of Congress.

wWith the powers granted by the 1974 Trade Act, the government
entered into a multilateral trade negotiations in Geneva, Switzer-
land in February 1975. The negotiations are referred to as the
Tokyo Round because the results are from the 1973 meeting in
Tokyo of the economic administrators of most of the world's
nations. Nearly 100 countries have participated in the negotia-
tions to date.

The Trade Agreements Act of 1979 is the implementing legisla-
tion, that must be approved by both houses of Congress, of the
finalized, multilateral trade negotiations (The Tokyo Round)
conducted by the Ambassador for Special Trade Negotiations over

the past four years, and tentatively agreed to by over 80 countries.

INTRODUCTION

On April 12th a "proces verbal" was signed by representatives
of 98 governments, including the United States. The signing of




this accord concluded the active phase and negotiations on most
elements of the Multi.iteral Trade Negotiations. These negotia-
tions have been in process since 1973 under the sponsorship of
the General Agreement on Tariffs and Trade (GATT). This sets the
stage for formal, final closing of the MTN later this year and
the implementation of the results of the negotiations beginning
in January 1980. The authority by which the United States govern-
ment has been involved in the MTN talks was the 1974 Trade Act.

The "proces verbal," a diplomatic technique and vehicle used
to formally note negotiating results, states that negotiations
are completed and that signatories will submit agreements to
their domestic approval procedures for:

Subsidies and countervailing measures
Government procurement

Technical barriers to trade

Customs evaluation

Import and licensing

Trade and civil aircraft
International trade and procedure
Agricultural procedure and framework
Meat agreements

Dairy agreements

Tariff negotiation mechanisms

Two codes which have been subjects of negotiations, safeguards
and commerical counterfeiting, have not been completed. Also,
not all of the developing countries which participated in the
talks have signed the final document. Negotiations will be
on-going to encourage those participants to sign as soon as
possible this year.

The Tokyo Round of the Multilateral Negotiations, the seventh
since World War II, is, by consensus, the most comprehensive
since establishment of the International General Agreement on
Tariffs and Trade in 1947. For the first time agreements have
been concluded which deal with a broad range of so-called non-
tariff obstacles to trade, that is, such national government
policies and practices as export subsidies, government purchasing
requirements, import quotas, and licensing procedures, product
standard setting and custom evaluation methods.

It is the study of the language in key words in the text of
the implementing legislation and the treaty agreement which sheds
the most light upon the true meaning and effect of the trade act
to the United States for the next 5 to 10 years.

MECHANICS OF APPROVAL AND PASSAGE

The package of tariff and non-tariff trade agreements approved
by the trade negotiators in Geneva is on an ad referendum basis.




Agreements now must be approved finally by the national governments
of the signatory or participating nations or, in the case of the
nine-nation European Economic Community (EEC), by the EEC Council
Adnministrators as provided by the Treaty of Rome, which establish-
ed the European Common Market.

The approval process by the United States is described in
detail in the Trade Act of 1974. This Act continued the delega-
tion of tariff negotiating authority from the Congress to the
President. Formal congressional approval of the tariff reductions
is not required. However, they will be examined in context of
the overall treaty negotiations. Non-tariff agreements must be
implemented by the Congress under an expedited legislative process.
This process involves the submission of legislation approving the
Agreements and making necessary or appropriate changes in domestic
law to implement them.

The procedures in Senate and House rules for this process
are spelled out in the Trade Act. The House and Senate rules
setting up these procedures call for a privileged motion to
discharge the bill from committees and limitations on debate.
They preclude any amendments or parlimentary maneuvers to delay
consideration. These rules provide for maximum assurance that
the implementing bill will be brought to a straight up or down
vote by a simple majority of those present and voting within the
time limits stipulated. Under this unique procedure the normal
roads to the executive and legislative branches are reserved.

The Administration writes one bill to approve the agreements and
to make any changes in U.S. law that are necessary or appropriate
to implement them. Once legislation is introduced, Congress has
90 working days either to veto or approve the bill with no amend-
ments. The House takes up the bill first for a maximum of 60
working days. If approved, it will go to the Senate for a maximum
of 30 working days.

The Trade Agreements Act of 1979 was formally submitted to
Congress on June 1l2. The House passed the measure on July 11
by a vote of 395 ~ 7. Although the Senate has been expected to
consider this before the August recess, it now appears that action
may be delayed.

GENERAL OVERVIEW

The Tokyo Round of the Multilateral Trade Talks had as its
purpose: the establishment of new international rules to assure
that trade would be conducted fairly and equitably between nations;
to continue the process of reducing specific barriers, both
tariff and non-tariff, between individual products; to produce a
new set of world trade guidelines to further economic expansion
and growth by adding new disciplines designed to keep world
commerce fair as well as free.




Specific goals to be achieved for the United States by
involvement and certain benefits to be derived for the U.S.,
according to the Administration were:

A. The ability of U.S. producers to provide and compete on
a non-discriminatory basis for potential lucrative,
foreign government procurement contracts;

B. A stronger competitive position for U.S. products through
international rules limiting government subsidies;

C. Greater certainty in exporting resulting from the esta-
blishment of uniform and less arbitrary customs valuations
systems;

D. Procedures to minimize the negative effect on trade of
health safety and technical standards;

E. An average 33 percent reduction in foreign industrial
tariffs; and

F. Greater access for U.S. agricultural products in foreign
markets from reduced agricultural tariffs and increased
quotas.

SUBSIDIES AND COUNTERVAILING MEASURES

Essentially, the Anti-dumping Act and Countervailing Duty
Act will be re~written by this legislation. The use of subsidies
has been very harmful on trade production in the United States
and other countries. It is widely recognized that all subsidies
are employed by the governments to promote important objectives
of domestic policy, but any such extension of that policy for
international trade is very harmful to the trading partners. A
major thrust of the code is, therefore, to control the impact of
subsidies on trade flows and international commerce. The Act
provides foreign and international rules on the use of countervail-
ing duties and other countermeasures to offset the harmful effect
of subsidies. A new quasi-judicial system will be enacted whereby
an administrative process will be the procedure by which a country
may allege that either subsidies or countervailing duties are
being unfairly and illegally applied and receive relief therefrom.

Countries adhering to the code will be flatly prohibited
from using export subsidies for non-primary industrial products
and primary mineral products. It will not now be as important
for countries to prove that a subsidy leased at a lower price in
overseas markets, therefore allowing for countervailing steps.
Should a signatory country be found in violation of these export
subsidy obligations, they would become liable for retaliatory
countermeasures if the offending practice is not immediately
terminated.




As currently drafted, the bill provides that the petitioner
can allege at any time prior to 20 days before the date of the
final determination by the Department of Treasury as to the
status of a product that there are political circumstances relat-
ing from massive imports of a subsidized merchandise. After the
allegation is received, Treasury must determine whether the
alleged subsidy is inconsistent with the subsidies-countervailing
measures agreement, and whether there have been massive imports
of merchandise over relatively short periods of time. The "criti-
cal circumstances" section now provides guidelines for the use of
retroactive suspension and termination of countervailing duties
cases. It is expected that critical circumstances will become an
issue in virtually all future cases.

The major change in the countervailing duty law is a provision
of an "injury standard" to which signatories to the code have
bound themselves. Countervailing duties cannot be applied unless
there is a material injury, threat of material injury, or material
retardation of the establishment of a domestic industry by reason
of imports of that merchandise.

Material injury is defined in the bill to be a "harm which
is not inconsequential, immaterial or unimportant." This new
definition of material injury will be important in future determi-
nation tests. The bill also enumerates the criteria that should
be considered by the International Trade Commission when making
its material injury determination. These factors generally
reflect current commission practices under the Anti-dumping Act
with regard to agricultural products. The bill states that the
mere fact that the prevailing market prices are above minimum
support prices is not sufficient to justify a finding of no
material injury.

Another significant segment and provision of this code is
that section regqulating the use of internal subsidies. The
philosophy of this section was for signatory countries to struc-
ture programs which would avoid:

A. Causing injury to domestic industries or other signato-
ries;

B. Nullifying the benefit of their own tariffs and conces-
sions through subsidies having import substitution
effects;

C. Prejudicing the interest of other suppliers to a third
country market.

Two avenues of redress exist for parties who claim they are
being injured by foreign subsidy practices or claim that their
internal trading interests are being prejudiced by the payment of
foreign subsidies in violation of the agreements' obligations.
The first option is domestic action intended to prevent injury to
national industries through additional means of countervailing




duties. The second option provides a muiltilateral mechanism
through which signatory countries can enforce their rights under
the agreement. The second option would be used, for example,

when a country is losing a share of a third country market to a
subsidized export from another signatory country. The prior

U.S. injury test had been exempt from a GATT "grandfather clause."
The new agreements will bring the U.S. material injury test into
conformity with other international standards.

Except in cases involving subsidized imports of duty-free
merchandise, current U.S. law does not require finding of injury
to a domestic industry prior to the imposition of countervailing
duties. Given the codes of discipline or subsidies, the United
States will now require an assessment of injuries or threat of
injury to a domestic industry before imposing countervailing
duties.

The second option of countervailing measures will come into
play when a country feels that another member's or trading part-
ner's subsidies are in violation of the Agreement's provisions.
Under these cicumstances, the Agreement provides for mandatory
consultations between interested parties. If the parties reach
an impasse, then a multilateral dispute settlement committee
would hear the disagreement. Ultimately, these procedures could
lead to the authorization of countervailing measures against the
signatory country found to be in violation of the Agreement.

GOVERNMENT PROCUREMENT

The government procurement code is a section by which the
chief negotiator, Robert Strauss, and other administrative offi-
cials appear to be the most excited. It is claimed that it
provides for national treatment and non-discrimation on government
purchases. It is the Administration's belief that this code will
open up government procurement markets of other countries, which
have been largely closed to U.S. producers. These new markets
range in scope up to $20 billion annually. The United States
will also be required to open its markets to foreign bids on
purchases covered by the code. It is true that the U.S. govern-
ment's procurement market has been much more open in the past
than other countries. Foreign governments have normally bought
only from other countries when that good or service was not
available domestically. The United States has implemented and
applied a "buy American policy," whereby U.S. suppliers were
accepted and contracted when their goods were 5-50 percent higher -
especially in the defense department category. This particular
section of the Act covers all contracts valued at $190,000 or
more, but does not apply to such things as service contracts,
construction contracts, national security items purchased by
state or local governments, or purchases by any entity which has
not been specified as being covered in the list of specific goods




listed in the code. The office of the Special Trade Representa-
tive estimates that the code will result in increased U.S. exports
of between $1.3 billion and $1.2 billion over the next 3-5 years,
for a net gain of 50,000 to 100,000 jobs. Private studies,
though, strongly disagree. Private estimates of new jobs have
been as low as 15,000.

Foreign discrimination against outside producers has been
subtle and effective. The code has detailed provisions including
obligations to publish invitations to bid, to supply full tender
documentation, to apply the same qualification criteria to both
domestic and foreign firms, and generally to provide full informa-
tion and explanation of every stage of the procurement process.

It is the interpretation of the language of the code which
will become critical in the near future as to whether or not the
signatory countries are actually abiding by the code. The language
is very broad and very vague, and as any law subject to interpreta-
tion through judicial process, may evolve any number of ways.

The judicial process will be the signatory committee making rules
and determinations on filed complaints.

There are on-going negotiations between the United States
and Japan to cover final procurement regulations. The key con-
troversial aspects have been the unwillingness of the Japanese to
apply the provisions sufficiently to purchases of the Nippon
Telephone and Telegraph Corporation. The U.S. and Japanese have
reached a tentative agreement. Implementation of joint regulations
will be imperative to a final agreement between the United States
and Japan.

. TECHNICAL BARRIERS TO TRADE - THE STANDARDS CODE

Many standards, qualifications, labeling requirements,
safety regulations, health standards and other such standards
regulations have been manipulated and imposed upon U.S. exporters
to prohibit the entry of their products into certain foreign
countries. Proliferation of such regulations and unfairness in
their application have been discriminatory against imports from
the United States. The essence of the Agreement on Technical
Barriers to Trade is to bring into conformity an international
standard on such regulations, thereby diminishing discriminatory
and prohibitive product standards. It was the purpose of the
United States to advocate open procedures as those used under the
Administrative Procedure Act. The bottom line is that imported
products are to be treated on the same level as domestic pro-
ducts. The Standards Code does not define and distinguish stand-
ards for individual products, but again established a quasi-
judicial process whereby the signatories may petition for redress
upon complaints of the code's violation by other signatories.

A committee will review the complaint and may, if a valid
complaint remains unsettled, ultimately take steps to rectify the
situation or allow for retaliatory action. Such legislation will




allow for U.S. exporters to secure reviews of foreign standards
and provide the occasion for full-scale federal assistance and
involvement in the area of standards and enforcement. Excluded
from the Standards Code is any application to services, technical
specifications in certain government contracts and standards set
by private companies for parties other than the government.

The bill requires that the Special Trade Representative
(STR) coordinate the consideration of, and develop, an inter-
national trade policy standards. The STR is also given respon-
sibility to coordinate discussions and negotiations with foreign
countries for mutual arrangements regarding standards and related
activities.

The Departments of Commerce and Agriculture are required to
establish the technical offices to serve as inquiry points for
.information regarding U.S. standards, related activities and to
perform any other functions the President determines necessary to -
implement the requirements of this title of the bill. 1In ad-
dition the bill requires that the Department of Commerce maintain
a standards information center to serve as the central national
coalition collection facility for information on all standards,
certifications systems, and standards-related activities world-
wide. The center makes this information available to the public
where possible.

This Trade Act continues and somewhat strengthens the presi-
dent's ability to deal with foreign commerce that was established
in the Trade Act of 1974. The president is authorized to deny
the benefits of Trade Agreement concessions or to improse duties
or other imports restrictions in order to enforce the rights of
the United States against the products or services of countries,
either that have "most-favored-nation status" or those that to
not have that status.

CUSTOMS EVALUATION

The Customs Evaluation Code addresses the problem of many
different, and often arbitrary, national systems for determing
how much a product is worth when assessing import and duties.
This section of the Act attempts to develop a uniform system
which will make it easier to export and make it more difficult
for customs authorities to manipulate the customs value to impose
a higher duty on U.S. exports.

The primary method of evaluation under the code is "trans-
action value," which is basing the price actually paid or payable
for the importing goods with the additions for costs charges and
expenses incurred with respect to imported goods, which are not
reflected in the price. A transaction value will be the primary
source of evaluation.
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If a transaction value cannot be used, other systems for
determination of value are: identical goods cost; reasonably
similar goods cost; the resale price of the particular goods;
cost of reproducing the same goods.

An administrative procedure is set out for an impartial
appeals and establishment of a defined dispute settlement mechan-
ism to guard against breaches.

iMPORT AND LICENSING CODE

The licensing code and sections deal with the procedures
used in implementing import and licensing systems and attempts to
limit the number of forms and approvals that can be required
before an exporter can be denied a license, especially on trivial
grounds.

Other requirements listed in the provisions of this code are
requirements for:

Renewal procedures for obtaining licenses;

Publication of the rules governing procedures for
applications for import licenses;

Limitation of license refusal on minor grounds,
including weight, value of commodity, etc.;

Specification for financial particulars (foreign
exchange) to include the transaction for a
license request to be granted.

AGREEMENT ON TRADE IN CIVIL AIRCRAFT

The Trade and Civil Aircraft Agreement was initialed by the
United States, the European Community, Canada, Japan, Sweden and
Norway. The purpose of this section of the overall negotiations
was to remove all tariffs from civilian aircraft, aircraft parts
and repairs, a market estimated to be $20 billion annually. The
United States for many years has maintained a lion's share in the
civil aircraft world market. Foreign competitors in the past,
however, have been entering the market with increasing success,
through subsidies, government financing and non-tariff barriers
to imports. An important U.S. objective in the talks has been to
halt the proliferation of such government intervention into the
free market. The signatories of the multilateral trade talks
have in a sense agreed to abide by non-tariff directives in
regard to government-directed procurements, offset purchases,
susidies, standards and other such restrictions. Key segments of
this code include: prohibition of government involvement or
coercion in forcing domestic airlines or manufacturers to make
purchases from particular, private sources; that the subsidies
code applies to trade in civil aircraft, and the determination of
any fixed price of civil aircraft , parts and selection of invest-
ment; governments are to allow private enterprise to make free
choice decisions when purchasing aircraft, parts and selection of
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suppliers based upon the best price for the best product. Also,
the standards code will apply to certification requirements and
specfications on operating standards in the civil aeronautics
industry. Corresponding to government procurement contracts,
qualified firms may be free to accept bids from sub-contractors
for the best performance at the best price. Signatories are
prohibited from using other government agencies and their powers
as part of the purchasing package (i.e. refusing landing rights
unless the product is bought from a certain manufacturer).

The Agreement on Trade in Civil Aircraft also addresses
allowable duties and certain aircraft services and eliminates
tariffs on some aircraft engines and parts.

The Agreement also provides for the first time for an inter=
national forum to settle disputes and to watch developments in
the industry in order to head off future conflicts.

INTERNATIONAL TRADING FRAMEWORK

Many of the negotiating problems or impasses have arisen
with regard to less developed countries. In fact, few less
developed countries have signed the agreement, and it has become
necessary for the U.S. to negotiate with them on a one on one
basis. This section of the code deals with the role of develop-
ing countrigs in an international trading system. The "enabling
clause" provides for a legal basis for deviation to the most-
favored-nation principal. Developing countries are held to not
seek concessions any greater than those realized under this
agreement with other developed countries. It is recognized that
as individual developing countries. It is recognized that as
individual developing countries progress economically, they will
graduate from developing country status and be obliged to partic-
ipate more fully in their rights and obligations under the trading
system. Further, special benefits would be phased out. Further,
the code lists:

A measure to correct payment deficits;

Agreement concerning safequard actions for developing
purposes;

Agreement and understanding regarding notifi-
cation, consultation of disputed settlements and
surveillance (This particular agreement requires
GATT members to notify GATT of trade measures
which they adopt. This is designed to help sup-
ply the signatories with early warning of measures
which affect their trade interests);

Agreement to reaccess GATT rules on export controls
following the multilateral negotiations (ongoing
negotiations).

This international framework is actually a part of the GATT
agreement. It is listed in the front of the 1979 Trade Act bill
as an item to be adopted by the U.S. governement.
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AGRICULTURAL MEASURES

The negotiations in agriculture in the Administration's
viewpoint are based on two main objectives: 1liberalization of
barriers to expansion of trade through reduction of tariffs,
enlargement or elimination of guantitative restrictions and elimin-
ation of health and other restrictions used as trade barriers;
and improvements of rules under which trade is carried out
through codes of conduct especially with export subsidies and the
creation of a framework for exchange of information and discussion.

The United States received, in the Administration's opinion,
concession in the MTN on agricultural products such as citrus,
beef, specialty crops, soybeans, fish, tobacco, fruits and vege-
tables, poultry and rice. The United States also made con-
cessions in a wide range of agricultural products, especially
cheese.

A dairy agreement established minimum prices for milk
powder, buttermilk fat and cheese. It provides for consultation
and exchange of information for further discussions.

The subsidies code does apply to agricultural products as
does the standards code. 1If, in fact, these codes can be admin-
istered properly, the United States could have the advantages in
many agricultural fields. The contrary statements (following in
this paper) will point out the language which becomes the p1vota1
point determining the real benefit of the Trade Act.

ENFORCEMENT OF UNITED STATES RIGHTS

As mentioned previously, this section follows the trend set
in former Trade Acts of this country and strengthens the office
of the presidency with regard to determining retaliatory measures
to be used against countries which, in the executive branch's
opinion, are violating the agreements.

An important point of this part of the bill specifically
states that this section is intended to encompass foreign sub-
sidies for the construction of vessels used in foreign commerce
with the United States. This section could be seen as a warning
sign to every major foreign shipbuilder that the United States is
very serious about protecting its shipbuilding industry, if in
fact, we have a strong president who wants to enforce this sec-
tion of the law.

Under the administrative hearing process set out in this
section, the Special Trade Representative is required to initiate
or reject a petition filed under this procedure within 45 days.
The STR office must give notice of any action taken and put it in
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published form in the Federal Register. If an investigation
begins, public hearings are to be held within 30 days, unless the
petitioner waives his rights or requests otherwise.

Under this administrative operation, the STR must request
detailed negotiations with the foreign government concerned. If
an agreement or compromise cannot be reached the STR then must
proceed under the MTN agreement to present the dispute to a
settlement mechanism set out in the agreement. The STR is re-
quired to report to Congress on the progress of the hearings.
The STR may be required to recommend action to the president.

JUDICIAL REVIEW

Parts of this section of the bill are an amendment to Title
5 of the Tariff Act of 1930 (19 USC 1501 et seq.). This section
of the bill sets out the process, timetable and administrative
procedure for reviewing petitions, allegations and complaints
filed under this Act. Specific guidelines are listed for the
International Trade Commission when determining and applying the
material injury test, the United States Custom Court when hearing
properly filed actions, and the Department of Treasury when
executing its administration authority.

Definitions are listed in this section for requirements of
records at all hearings and what review of those records will
encompass.

Reviews are allowed to anti-dumping, countervailing duty
petitions, standards complaints and other petitions of redress
allowed for in this Act.

This section of the Act is mainly legal procedure and tech-
nical direction for review of complaints. It does illustrate
cumbersome entanglements that an industry may be involved with in
attempting to have a petition for redress ruled on affirmatively
through the appellate process.

CONTROVERSIAL CONSIDERATIONS - CAVEATS
EXPANDED STR

Under many of the quasi-judicial administrative procedures
mechanisms set out in the code for petition and redress, the
Special Trade Representative's office received expanded powers in
implementing these mechanisms. In many circumstances the STR
must act in so many days and make references to the Treasury
Department, Department of Commerce and the International Trade
Commission. It must make regular reports to the International
Trade Commission. It must make regular reports to Congress upon
peitions an allegations filed by exporters and make rulings as to
the validity of said allegations. This will provide for a much
expanded bureaucracy and bureacratic judicial proceeding that
could become mammoth.
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In many instances the STR and other government agencies are
not the final say on petitions of redress. The U.S. gives up
historical precedent of releasing sovereignty to a committee of
signatories to be set up under the Act to make final deter-
minations of disputes between member countries. For example,
under the subsidies code if the French subsidized wheat to Egypt,
the U.S. cannot retaliate immediately. It must go to a signa-
tories' committee for approval and that committee has the final
say as to whether or not a reprisal is justified.

Each code has its own system and procedure for settling dis-
putes. In many instances an exporter may first have to handle a
domestic bureaucratic entanglement just to face later an inter-
national committee and system of like stature.

MATERIAL INJURY TEST

The U.S. has adopted a material injury test for countervail-
ing duties. The International Trade Commission makes injury
determination, but a material injury must be proven. In many
instances, injury could be hard to substantiate under current
definitions of injury. Prior to this Act, the U.S. government
and Congress decided whether countervailing duties were appro-
priate and material injury proof was not necessary.

GOVERNMENT PROCUREMENT

The Administration openly claims that the treaties nego-
tiated access for American companies to foreign government con-
tracts. All the language of the agreement says is that American
companies will be allowed to bid on projects. It does not
necessarily say that the low bid will be taken or that Americans
will not be discriminated against once they are in the market.
In the United States the precedent and mentality and history is
that the low bid wins as long as the low bidder is providing as
comparable a product or service as other bidders. Europeans and
other countries do it more under the table in that it is not a
law or history, but an understanding that a domestic company will
receive the contract. The fact that American companies will now
be allowed to enter a bid does not by any means mean that they
will be able to successfully compete in a discriminatory market.

PRESIDENTIAL POWERS

The presidential powers have been increased in this Act for
negotiating tariffs and making determinations of what countries
should receive counter-reprisals for not following the trade
agreement's provisions. Government negotiating powers for tariffs
have been increased for five years and for non-tariffs, eight
years. Also, this law will require a strong president dedicated
to free trade. 1If the president fails to make quick decisions
and take decisive action, a particular industry will be left to
the bureacratic administrative hearing procedure which could
resultin great time 1loss.
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FUTURE OF STR )

Currently, the president must make a decision upon recom-
mendation as to whether to continue the Special Trade Repre-
sentative's office or to establish a Department of Trade. These
treaties and agreements . will certainly require one or the other.
Ambassador Alan Wm. Wolff, Deputy Special Representative for
Trade Negotiations, indicated at a government presentation in the
middle of May that the president would make his decision within
90 days after the passage of the 1979 Trade Act. Whether the
final result is an expanded STR office or a new Department of
Trade, there is little question that a new bureaucracy has sub-
stantiated and entrenched itself and will grow even larger in the
next 5-10 years, as the administrative process is engaged under
this Act.

UNCOMPLETED NEGOTIATIONS

Several sections of the Act will call for further negotia-
tions before actual tariff reductions can be made and certain
provisions of the agreement executed. Certain signatory coun-
tries have refused to set a definite particular as to phasing out
certain tariffs and non-tariff barriers. Those time-frames are
to be negotiated in the perspective to the current economic world
situation as it develops. This means that participating nations
could decide to refuse certain tariff reductions in the future,
as outlined now.

Many of the agreements outlined in the Act are really just
goals. They are statements of general philosophy as to what the
participating countries would like to see happen in the next 5-10
years. It is not spelled out in detail exactly when various
concessions,- if any, will take place by different countries and
exactly how some barriers will be changed. They are to be
further negotiated. The White House position on the non-specific
agreements without timetables is that all participating countries
are acting in good faith and that we should trust them.

ADMINISTRATIVE PROCEDURES

Administrative law procedure has been discussed by section
above; systems have been set up under each code whereby an
aggrieved party can petition for relief. Instructions with
timetables and guidelines for operation have been listed for the
Treasury Department, the U.S. International Trade Commission, and
the Office of the Special Trade Representative. In many
instances, rulings and findings of these U.S. bodies are not
final, but are submitted to a committee of signatories, as set
out by the Act, to be negotiated and ruled upon by an
international tribunal. This administrative process could result
in two major developments: increasing release of U.S. sover-
eighnty over decision-making in foreign trade; and the establish-
ment and growth of a guasi-judicial bureaucracy that could grow
to unmanageable proportions.
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INDEPENDENT PRIVATE STUDIES

Several private studies were contracted for the Senate
Finance Committee. A majority of those studies conclude that the
1979 Trade Act and the MTIN negotiations will not have much of a
net effect upon the U.S. economy. The bottom line of that con-
clusion is that maintaining the status quo may not be that good
when, in fact, we are not running at a $30 billion a year
deficit.

For example, Professor Richardson of Wisconsin in his report,
"Impact on MIN on U.S. Labor," states that disadvantaged groups
such as women and non-whites will lose some employment. Whites
and men will gain some employment. The net change is a minimal
positive.

The Administration makes too much of the anti-inflation
cuts. According to Professor Richardson, 1/10th of 1 percent cut
in U.S. cost of living will result, equalling $20 per year per
person (aminimal amount).

Mr. Don Jackson's study, "MIN and the Legal Institutions of
International Trade," states, in short, that the MTN results (of
its various codes) will assist in the future balkanization or
fragmentation of international trade policies.

As Jackson says, there is little consideration given to
institutional problems. Confusion could be the new ruling factor
of the new regime, for the governing GATT committees. The agree-
ments, in effect, create a new, certain number of mini GATTs and
and fragments the operation.

It is his opinion that there are two ways to pursue inter-
national trade policy: one, freer market, less government involve-
ment; two, organized free trade through the management/ market
approach.

The Japanese and the European Community prefer approach
number two. The subsidy code leans to number two, also. If, in
fact, the Trade Act passes, it is his opinion that there should
be a serious reorganization of the executive branch to monitor
the new mini GATTs created.

Professor Houck's study, "Tokyo General Round, Relationship
to U.S. Agriculture," relates that agriculture exports could
increase agreements. However, imports will also increase by $106
million and those industries affected will lose 8,000 jobs,
primarily in the cheese industry. The net difference is not as
substantial as the Administration is predicting (upwards of $1
billion net). An interesting comparison would be what the pro-
jections for agriculture imports are under current international
law as compared to these projections.
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A study conducted for the Congressional Research Service by
Schnittker and Associates, titled, "MTIN Studies-Result for U.S.
Agriculture," states that most of our agricultural trade gain
comes from concessions in non-tariff trade barriers, mainly in
the grain area. The bulk of the U.S. concessions came with the
cheese quotas. By 1987 the U.S. could realize $408 million in
increased agricultural exports. This amounts to only 2 percent
of total exports. Again, the questions becomes, "could exports
gain 2 percent over 8 years without the agreements?" Other
commodities which were projected to gain 21 percent over the
same period are: almonds, beef, canned peaches, citrus, poultry,
rice soybean products, vegetables, protein concentrate.

The private studies seem to conclude that the United States
has made many specific concessions, especially in the areas of
cheese imports, wine gallon vs. proof measures for evaluation,
abandonment of American Selling Price System and adoption of the
major injury test pursuant to international standards. On the
other hand, very few, if any, specific concessions can be pointed
to by the other signatories. There is general and vague language
about opening up government procurement markets, etc., but
nothing specific.

If, in fact, there is little or no change as indicated by
the private studies in either increased jobs, or exports, or a
clear cut market to be pursued by American industry, the Act i
could help to maintain an international trade deficit in regards
to the United States.

A private study conducted by two professors from the
University of Michigan, Deardorff and Stearn, in summary, says
that the agreement will have a minimal effect on our trade
deficit. The title of the paper is the "Economic Analysis of the
Effects of the Tokyo Round of MIN on U.S. and Other Major
Industrial Countries." They say that it is unlikely that the
treaty will help labor relocations and will change labor
minimally. Reduction in tariffs are larger for the U.S. than the
European community or Japan (34.1 percent for the U.S.; 27.8
percent for the EC and 25.3 percent for Japan).

Section 2 of the Trade Act of 1974 sets out that the purpose
of any future negotiations should be mutually reciprocal in
benefits. Private studies indicate exactly where our benefits are
coming from. Deardorff and Stearn state that the overall effect
on employment is to increase employment by 10-15,000, a minimal
amount. The New York Times (June 26, 1979) carried the major
conclusions of the Deardorff and Stearn study, that the agree-
ments will have little effect on our trade balance deficit.

GOVERNMENT REVENUE LAWS

Through duties to be assessed under the new terms of the
agreement, duties projected as income will be less than expected
according to private studies: 0.3 billion in 1980; 1.6 billion
in 1984. A major concession in this area that the United States
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made was through the proof method of measuring distilled imports
vs. the wine gallon method. The agreement allows for a standard
duty on proof of alchol imported, rather than quantity. Before
it had been more economical for foreign exporters to send high
proof distilled spirits to this country and then have them
diluted and bottled here. Now a standard evaluation will be in
effect.

GENERAL STATEMENTS OF CAVEATS

There is no agreement on the use of safeguards (Article 19
of the GATT) relating to product safety. Of course, safety
requirements in this country are much more strenuous than others,
depending upon the product. Those safeguards are yet to be
negotiated.

According to private studies, the subsidies agreement were
not worked out in enough detail to ensure that certain foreign
countries could not get around the subsidies agreement if they
wanted to. Again, the general and vague language could mean
trouble in the future.

A precedent that could be set by this Act is the government
participation in civil transactions. As international trade
becomes more important to certain industries, government is
becoming more and more involved pursuant to the terms of this
law. A free enterprise economist would not be happy with
increasing government involvement in a growing U.S. market. The
long term ramifications could be dangerous.

The United States has agreed to abandon the so-called
American Selling Price System of customs evaluation on such
products as chemicals and rubber-soled footwear. The American
Ceiling Price was a major negotiating point for several sessions
in Geneva. We have now agreed to a new standard for evaluation of
imports.

As noted earlier in this paper, the United States Congress
in 1948 and since has never ratified the original GATT articles.
By accepting many provisions of this bill, Congress will, in
effect, by endorsing and adopting the GATT agreements--
specifically by adopting the provision of the bill concerning the
framework of the conduct of world trade (in regards to less
developed countries, page 10, line 2 of the bill)--be passing into
legislation part of the GATT agreements.

PRO STATEMENTS - ADVOCATES CONCLUSIONS

The basic conclusions of advocates of the 1979 Trade Act are
that the general philosphy and thrust of the purpose of the
negotiations as stated in the general overview on each section of
the bill were achieved. Advocates hailed the Tokyo Round because
it includes non-tariff barriers, claiming that the subsidies
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code, the import and licensing code, civil aeronautics codes
provide increased advantages for the U.S. industries.

The Administration, the Chamber of Commerce of the United
States, and the National Association of Manufacturers heartily
endorse the Trade Agreements Act of 1979. They believe that the
overall Act will be a tremendous boon to U.S. business,
especially in the area of government procurements. They state
that because of the Act and the regulations involved therein,
U.S. business and companies could realize new markets in upwards
of $20-50 billion over the next few years.

Other claims are: use of subsidies by foreign governments
will now be under control; customs evaluation will be uniform and
predictable; technical barriers such as licensing and labeling
will be standardized; that even though safeguards were not
included in the bill, they will be finalized in the near future.
The United States will reduce its tariffs by 31 percent whereby
the European Community is reducing its tariffs roughly by 34
percent, Japan will cut its tariffs by 46 percent, claiming that
these tariffs reductions will eventually leave the three major
trading partners with roughly equivalent tariff levels.

The advocates of this bill conclude that the language is
specific enough to realize all goals as set out in the agree-
ments: that all signatory countries will participate in good
faith and that future negotiations on timetables for the phasing
in of tariff reducations will be executed as planned, and that
all judicial processes set up to review petitions and complaints
will be handled efficiently, effectively and in short time with
proper justice dealt out on all disputes.

CONCLUSION

The Tokyo Round and MTN documents initialed in Geneva last
April are actually a series of agreements on tariffs, code of
conduct, non-tariff measures and understandings, standards, cus-
toms evaluations, trade policies and administrative processes for
governing purposes to be implemented through a domestic and
international administrative procedure. The Trade Agreements Act
of 1979 is the United States government implementing legislation
to bring the laws into conformity with the negotiations concluded
by the Special Trade Representative's office. The bill is com=-
prehensive, covering many complicated areas of international
trade. The U.S. gave a few specific concessions in the areas of
cheese imports, wine gallon measures on imports, U.S./American
Selling Price Policy Systems and major injury test standards.

Our foreign partners have given up questionable concessions in a
more general and broad language, some of which are to be stip-
ulated upon in further negotiations.
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The administrative processes set out in the bill for the
Department of Treasury, U.S. International Trade Commission and
the Special Trade Representative's office will require an
increasing bureaucracy to implement and execute the directives
over the next 5-10 years.

The bottom line concerns by the private studies conducted
are that the Trade Act really does not mean anything significant
towards denting this country's balance of trade deficits. It will
also mean little in new jobs or labor relocation. Also, the
broad and general language of the bill require further
negotiations that could allow for escape of certain obligations
by other signatories in the future as to tariff phase-outs.

If the bill means, as the Administration believes, new
markets and upwards of billions of dollars for U.S. export
companies over the next few years in both agriculture and in
industry, the Act could have a favorable effect on this nation's
economy in the Act could have a favorable effect on this nation's
economy in proceeding years. Much of the Act's benefit will
depend upon good faith, unselfish participation by other
signatories, efficient execution by the administrative procedure
mechanisms, and final, clear determination and definition of the
bill's general language.
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