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THE PRIVATE PROPERTY RIGHTS ACT:
FORCING FEDERAL REGULATORS
TO OBEY THE BILL OF RIGHTS

INTRODUCTION

Lt is time for federal regulators to obey the Bill of Rights. This is the message
of the Private Property Rights Act (S. 50), introduced in the Senate by Steve
Symms, the Idaho Republican. Symms’s bill would give teeth to the Fifth
Amendment’s requirement that no “private property be taken for public use, with-
out just compensation.” Targeted by the bill is the mounting practice of govern-
ment regulations to deprive individuals and businesses of the use of their property
without compensating the owners for the loss of their property.

The Symms bill would codify and make permanent Executive Order 12630,
signed by Ronald Reagan in 1988, which requires federal agencies to consider
whether their actions might infringe on property rights and, if they do, to seek al-
ternative ways to achieve their goals. The Symms bill also would give the Presi-
dent a legislative weapon to use in his fight to make all federal agencies fully and
consistently put the right of property ahead of the power of bureaucrats.

Just Compensation, The Fifth Amendment’s requirement that when the gov-
ernment takes private property the government must compensate the owner is re-
ferred to interchangeably as the “Just Compensation Clause,” the “Eminent Do-
main Clause,” or the “Takings Clause.” Thus, if the government needs land on
which to build a road, it must pay the owner for the land. The Fifth Amendment
also applies to other infringements of property rights that fall short of total confis-
cation; on these, however, the courts have upheld the right to compensation only
inconsistently.

In recent years property owners have found the use and enjoyment of their prop-
erty more and more restricted by regulators, often in the name of environmental
protection. Thus, for example, individuals have bought land for houses only to be
told that they are no longer allowed to build. Farmers have bought land for farm-
ing only to be told that they are not allowed to farm because their land must be
left in its natural state. Businesses have been told to shut down mining operations
not, as it turns out, to prevent them from polluting, but because their mining prop-
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erty has been designated as a “wetland” that must be preserved. Typically in such
cases, the government has not voluntarily compensated the owners for their losses.

Shift in Court. Since 1987, however, the Supreme Court has started to recog-
nize that regulation is often used as a substitute for the power of eminent domain:
Instead of buying land outright, the government often tries to avoid the require-
ment of paying compensation by simply commanding property owners to use
their land in whatever manner the government wishes. In the face of this practice,
however, the Supreme Court has begun to hold that regulation, as much as out-
right confiscation, can be subject to the constitutional requirement of just compen-
sation. In response to this shift in the Supreme Court’s treatment of regulatory tak-
ings, Ronald Reagan in 1988 issued Executive Order 12630, which requires fed-
eral agencies to determine in advance if their actions may prompt a claim for com-
pensation. The purpose of the Order is twofold: to protect private property owners
from the inadvertent, de facto confiscation of their property through regulation,
and to control and limit the amount that taxpayers have to pay in just compensa-
tion awards to people whose property has been taken by federal regulation. Such
awards will soon become a major budget item. The total amount of all such out-
standing claims is over one billion dollars and growing rapidly.

The Executive Order has been applied diligently by some government agencies
but has been resisted by others. A future President, moreover, could rescind the
order. Symms’s bill would make permanent the protection offered by the Execu-
tive Order and require that the Attorney General certify that each agency is in
compliance with the Order’s principles.

The Symms legislation could be improved if it required that compensation be
paid out of the budget of the agency at fault in taking private property without
compensation. This would give agencies a strong incentive to avoid unnecessary
takings of the property rights of the citizens.

THE FIFTH AMENDMENT

The federal government and the states have the power to condemn and take
over land for such public uses as roads, parks, post offices, or military bases. The
Fifth Amendment to the U.S. Constitution stipulates that in such cases, which are
called “takings,” the owner must be compensated for the loss of the property. As
the Supreme Court has explained, “The Fifth Amendment’s guarantee that private
property shall not be taken for a public use without just compensation was de-
signed to bar Government from forcing some people alone to bear public burdens
which, in all fairness and justice, should be borne by the public as a whole.”
Since the general public thus benefits, the Court has declared, “the public at large,
rather than a single owner, must bear the burden of an exercise of state power in
the public interest.”
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Although the Just Compensation Clause in the Fifth Amendment is mainly con-
cerned with land, it applies to any kind of property. Example: If in a military
emergency the government were to ¢:  “iscate airplanes or ships from private
owners, or simply require that they b rned over to the government for the dura-
tion of the emergency, the governmer.. would have to comj nsate the owners.

Government can take an interest in property short of complete ownership, more-
over, and still be required to pay compensation for what it has taken. Thus, for ex-
ample, where flights of government aircraft over private property are so low and
frequent as to constitute a direct and immediate interference with the use and en-
joyment of the land, the government has taken a flight easement for which it must
pay damages to the landowner.’

REGULATORY TAKINGS

The gover-ment also takes property rights by imposing restrictions on the use
of property. ouppose, for example, the government wants to preserve a forest or a
wetland in its natural condition, either for recreational use or for a wildlife refuge.
If the government were to condem: 1e land outright, there would be no question
about its obligation to compensate uie landowner.

Yet, suppose further that the government decides to leave legal title to the land
with its private owner and passes a regulation prohibiting the owner from develop-
ing the land, or from farming it, o: from doing anything else that changes the
land’s natural state. In this case the government would be compelling the private
landowner to devote the land to whatever use the government desires. In effect,
the government here takes away from the owner the right to use the land. The pri-
vate owner of the land would be owner in n: ne only; the effective owner would
be the government, although in almost all instances the private owner would still
be liable for the payment of property taxes on the land. This would be an attempt
to circumvent the Fifth Amendmert and to achieve the same ends as would out-
right condemnation, but without p: 'ing compensation.

Common Law Rights. Not all regulations, of course, infringe on private prop-
erty rights. Under the common law of property and tort, a landowner’s property
rights are defined and limited by the property rights of his neighbors. If a regula-
tion merely prevents someone from engaging in activities that would violate the
rights of others under the common law of nuisance or trespass,  such as polluting
a river that runs through a neighbors’s land, then the landowner has no right to
compensation, even though the value of the landowner’s land may be diminished
as a result of the prohibition. This is because the landowner has no right to engage
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United States v. Causby, 328 U.S. 256, 267 (1946).

The common law kept clear the important distinction between inflicting a harm and withdrawing or denying a
benefit. In general, only physical invasions counted as injuries and could give rise to a cause of action. See
Richard A. Epstein, Takings: Private Property and the Power of Eminent Domain (Cambridge, Mass.:
Harvard University P- 5, 1985), pp. 107-125.



in such activities to begin with.” Regulations in such cases actually would protect
private property rights.

The Easement Option. By contrast, if a particular activity would not violate
the property rights of others as defined under the common law of trespass or nui-
sance and would not give others any legal ground to sue, then a landowner has
the right to engage in the activity on his or her own land. If a neighbor wants to
prevent the landowner from engaging in some activity that does not violate the
neighbor’s property rights, the neighbor must pay the landowner to abstain from
the activity; and if the neighbor wants to stop the activity permanently, he or she
must purchase an easement from the landowner.

This means that any regulation that prevents people from engaging in activities
on their land that do not violate the property rights of others abridges the property
rights of the landowners whose activities are restricted. Specifically, such a regula-
tion takes away some of the landowners’ rights in the use and enjoyment of their
land, in effect taking an easement that should have been theirs to sell. Even if
many other desirable uses are still permitted to the landowners, the regulation is a
partial taking. As such, the landowners deserve to be compensated for whatever
property rights they have lost.

Computing Compensation. Whenever a regulation takes away private prop-
erty rights, the proper measure of compensation is the difference between the
value of the property with and without the regulation; this difference is the value
of the easement the government has taken. Of course, if the property is worth just
as much with the regulation as it is without it, then no loss in value has been
caused, and no compensation is owed. Similarly, some government actions may
reduce the value of land without taking away property rights, and hence do not
give rise to an obligation to compensate. Example: A decision to close an exit
along a particular highway, or to build a new highway someplace else, may dimin-
ish the value of hotels and restaurants along the original highway. If the
landowners’ property rights in the use of their land have been left fully intact,
however, then they are not entitled to compensation out of taxpayer funds.

The mere fact that a regulation amounts to a taking does not mean that the gov-
ernment cannot go forward with the planned regulation. It simply means that the
government must pay compensation in order to do so. The only issue properly in-
volved in regulatory takings cases under the Fifth Amendment is the right to com-
pensation, not the validity of the regulations.

See, e.g., Office of Legal Policy, U.S. Department of Justice, Economic Liberties Protected by the
Constitution, March 16, 1988, pp. 7-11, 32,

An easement is a right over the property of another. An affirmative easement is a right of use, such as a right
of way allowing one to pass over the land of another to access a road or a beach, or a right to discharge water
onto neighboring land. A negative easement is a restriction on the use of land by its owner, prohibiting him
from doing something which would otherwise be lawful. A negative easement may also be called a
"restrictive covenant" or a "negative servitude." Black's Law Dictionary, Fifth Edition (St. Paul, Minn.: West
Publishing Company, 1979), pp. 457-58, 1182, 1229.



PROBLEMS IN THE CASE LAW

Although the S:'preme ““ourt has recognized for at least 70 years that regula-
tions can constit ¢ a taking of private property for pulic use,7 it has awarded
compensation o' v rarely. Often the Court found procedural or technical reasons
to avoid ruling on regulatory taking claims. In many cases, the Court has denied
compensation on the ground that the regulation is an exercise of the “police
power” of the federal government or of the state gove 1ments, even though the
Fifth Amendment contains no “police power” exception.

Police power originally referred only to government action that sought to guard
against genuine threats to health, safety, or property. Examples of this might in-
clude zoning laws that ban toxic waste dumps or nuclear reactors from residential
areas. Over the years, however, the term “police power” has been expanded to
cover virtually any government action. As a result, any action that is for a public
use or purpose usually constitutes an exercise of the police power in the eyes of
the court.

In cases in which the plaintiff seeks to invalidate a regulation, the “police
power” doctrine can be appropn'ate.9 But it is not appropriate in cases where the
plaintiff is merely seeking compensation. The fact that a regulation that takes pri-
vate property rights may fall within the police power, as that power has come to
be defined by the courts, only suffices to show tha: e regulation is consistent
with the Fifth Amendment’s requirement that takin _- be for public use; it cannot
eliminate the requirement that just compensation be paid. Before it clarified mat-
ters in 1987,10 the Supreme Court often acted as though the issue before it was
whether a regulation was valid, when in fact the proper constitutional issue was
whether a constitutionally valid regulation nonetheless required payment of just
compensation.

Confusing the Issue. The Supreme Court a!so has held sometimes that a regula-
tion is not a taking of property unless the regulation leaves th? 1property owner
with no remaining “economically viable use” of his property. ~ This has meant
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Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). The Court considered but rejected a regulatory taking
claim some 35 years earlier in Mugler v. Kansas, 123 U.S. 623 (1887).

For examples of regulations that have been upheld on "police power" grounds, see Office of Legal Policy, op.
cit., p. 35; Epstein, op. cit., pp. 112-15, 121-25, 130-34, 140-41.

For example, in Village of Euclid v. Ambler Realty Co.,272 U.S. 365 (1926), the first case to uphold zoning
against a constitutional challenge, the plaintiff did not even seek just compensation under the Fifth
Amendment in his appeal before the Supreme Court (although he had sought just compensation in the courts
below), but instead merely sought an injunction against enforcement of the zoning ordinance on the ground
that it took his property without due process of law, in violation of the Fourteenth Amendment.

See Keystone Bituminous Coal Ass’nv. DeBenedictis, 480 U.S. 470,491 n. 20 (1987).

E.g., Agins v. City of Tiburon, 447 U.S. 255, 260 (1980); United States v. Riverside Bayview Homes, Inc., 474
U.S. 121, 127 (1985). Other cases have explicitly or implicitly rejected this view. E.g., Pennsylvania Coal Co.
v. Mahon, 260 U.S. 393 (1922); Luretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982). The
Court has never specified just how remunerative a remaining use must be in order to count as "economically
viable.,"



that a regulation must render the affected property essentially worthless before the
Supreme Court will recognize a taking and award compensation. In these cases,
the Court seems to have confused the issue of whether a taking has occurred with
the issue of how much should be paid as compensation.

Obviously, if a regulation leaves a property owner with some remaining “eco-
nomically viable use” of his property, then the owner is not entitled to receive the
full pre-regulation value of his property as compensation. The owner is entitled,
however, to compensation for the drop in value resulting from the regulation, re-
gardless of whether the property’s remaining value is great or small, so long as it
is less than the pre-regulation value. There is a middle ground between paying the
full value of the affected property as compensation and paying nothing. This mid-
dle ground consists of paying the value not of the property in its entirety, but of
the easement that de facto has been taken.

REVERSING THE TREND

In 1987 the Supreme Court’s treatment of the Fifth Amendment’s Just Compen-
sation Clause began to change significantly. First, the Court made clear that the
“police power” doctrine, which it often had used to uphold the validity of statutes,
does not apply to takings claims brought under the Fifth Amendment, and hence
does not constitute an exception to the Just Compensation Clause.'? The Court
also explicitly rejected the notion that the only remedy for a regulatory taking is
invalidation of the regulation, making clear that compensation is an appropriate
remedy - even for a partial or temporary taking. 14 The Court further explicitly
recognized that easements are a form of partial taking of Psroperty that can arise in
the context of regulation or a permit-application process. ~ Finally, the Court ex-
plicitly rejected the notion that “economically viable use” of a landowner’s re-
maining property rights will always necessarily bar an award of just compensa-
tion for an easement that was taken.
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See Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 491 n. 20 (1987).

When the government formally seeks to condemn a piece of land, compelling the owner to sell, it institutes an
eminent domain proceeding. When a landowner whose land has been invaded or restricted by government, but
who has retained legal title in his land due to the government’s failure to invoke the power of eminent domain,
wishes to obtain compensation by compelling the government to buy the land (or at least an easement therein),
he institutes an inverse condemnation proceeding.

First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482 U.S. 304 (1987). First
English dealt with a temporary taking, but the underlying principle is equally applicable to permanent takings
of partial interests in property.

Nollan v. California Coastal Comm’ n, 483 U.S. 825 (1987). In Nollan, the Court found a taking where the
California Coastal Commission refused to grant a building permit to owners of beachfront property unless
they agreed to convey to the government an easement for public access to the beach over their land,

Nollan, 483 U.S. at 830, 834-37. See also Loretto v. Teleprompter Manhattan CATV Corp.,458 U.S. 419
(1982). Both of these cases involved regulatory actions requiring landowners to submit to physical invasions
of their land or buildings by others. However, the principle of providing partial compensation for a partial
taking should apply regardless of the nature of the easement taken.



These rulings all made it easier for landowners whose property rights are taken
by regulation to obtain just compensation, prompting an attorney with the Con-
gressional Research Service to proclaim the emergence of “a court trend su;;port-
in. increased prote “tion of private property against government controls.”!

This trend appears likely to continue. The Supreme Court late last year agreed
to hear two cases that will give it an oprurtunity to strengthen Fifth Amendment
protections of private property. ~ The more widely publicized of the two involves
a South Carolina law that prohibits new building on oceanfront property.1 In this
case, a man had bought two beachfront lots in 1986 for a total of $975,000, plan-
ning to build a house for his family on one lot and to build a house to sell on the
other lot. Two years later, South Carolina passed a law prohibiting new building
near the beach. This law has prevented the man from building a house on his land
—even though such a house would pose no threat to his neighbors and would be
no closer to the beach than many other nearby lots in the same development, in-
cluding those on either side of his, that were built bef © the 1988 law was
passed. As a result of the lav., the two lots have been rendered virtually worthless.

The fact that the Supreme Court has accepted the two cases leads many observ-
er prcd%st that the Court will reinvigorate the constitutional right to just com-
pensation.

Substantial Awards. The trend toward granting compensation for regulatory
takings also has been reflected in the United States Claims Court, the specia! fed-
eral court in Washington, D.C., that hears all just compensation claims agai st the
federal government. In 1950, for example, for the first time ever, the Claims
Court held that two landowners who had been denied permits under the federal
Clean Water Act to use their land in various ways because the government = ad
classified the land as a “wetland” were entitled to just compensation because the
governme- failed to prove that the substances that would have been discharged
into the we.iands would have lowered water quality. !'The Claims Court awarded
the respective landowners over $1 million dollars in one case“” and over $2.6 mil-
lion in another,“” specificaily basing its decisions on the distinction between tor-
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137 Cong. Rec. S684 (daily edition, January 14, 1991) (statement of Senator Symms) (the identities of the
CRS attorney and the publication quoted are not provided).

The Court heard oral arguments in both cases earlier this year.

Lucas v. South Carolina Coastal Council, 112 S. Ct. 436 (cert. granted Nov. 18, 1991) (No. 91-453).

The other Fifth Amendment just compensation case that the Court has agreed to hear involves a challenge by
the owner of a mobile-home park in Escondido, California to a local rent control ordinance. Yee v. City of
Escondido, 112 S. Ct. 294 (cert. granted October 15, 1991) (No. 90-1947).

In the vast majority of ca: >s under the Clean Water Act, the decision to deny a landowner a permit to fillin a
wetland has nothing to do with any polluting properties of the substance that would be used to he wetland;
often this substance consists simply of dirt taken from one part of the wetland and deposited onic another. See
William G. Laffer III, "Protecting Ecologically Valuable Wetlands without Destroying Property Rights,"
Heritage Foundation Backgrounder No. 840, July 15, 1991.

Florida Rock Ind.:stries v. United States, 21 Cl. Ct. 161 (1990) (involving the mining of limestone). This case
is now on appeal efore the U.S. Court of Appeals for the Federal Circ it

Loveladies Harb: - Inc. v. United States, 21 Cl. Ct. 153 (1990) (involving the building of houses}. This case is



tious and nontortious uses of land.** In each case, it was clear that the decision by
the Army Corps of Engineers to deny a permit under the Clean Water Act had
nothing to do with the prevention of water pollution, but instead was motivated
purely by a desire to preserve the wetlands in question as wetlands. Therefore, the
Corps of Engineers was really confiscating an easement on the landowners’ land,
taking away some or all of their development rights.

While these two cases are on appeal, there is gvidence that higher courts will
side with property owners. In a bellwether case,25 the Claims Court in 1989
awarded over $150 million to a company that had been prohibited by the Depart-
ment of the Interior from mining coal on its own land. The Court of Appeals last
year affirmed the decision, and the Supreme Court declined to take the
government’s appeal, thereby allowing the lower court decisions to stand. The Su-
preme Court’s decision not to review the lower courts’ rulings in this case is
widely viewed as solid evidence that it will decide the cases currently before it in
favor of justly compensating the landowners.

PAYING FOR REGULATORY TAKINGS

The increased ability of property owners to secure just compensation when
their property rights are taken by regulations means that the government, and
hence the taxpayers, can expect to pay more in coming years for actions that re-
strict property rights. As a consequence of the court rulings of the past five years,
and of the explosive growth in regulation over the past twenty years, the number
of takings claims filed against the government, the frequency with which property
owners seeking just compensation win, and the average dollar amount awarded to
successful claimants all have increased.

Consider the following:

8& 52 cases alleging the taking of property and seeking compensation
were filed with the Claims Court last year, the most in at least a de-
cade, and possibly the most ever.

85 Nearly 200 takings cases are pending in the Claims Court.”® The
total compensation that the U.S. would have to pay if those seeking
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now on appeal before the U.S. Court of Appeals for the Federal Circuit.

See Florida Rock Industries, 21 Cl. Ct. at 166-68. The only damage that is done when a wetland is filled with
chemically harmless material is to the landowner’s own property, the wetland; there is no physical invasion of
anyone else’s land or water such as would give rise to a common-law nuisance action. Sec Epstein, op. cit., p.
123,

Whitney Benefits, Inc. v. United States, 18 Cl. Ct. 394 (1989), modified, 20 Cl. Ct. 324 (1990), aff d, 926 F.2d
1169 (Fed. Cir.), cert. denied, 112 S. Ct. 406 (1991).

See, e.g., Moore, "Showdown on Property Rights," National Journal, November 30, 1991, p. 2940,
"Environment Laws Face a Stiff Test from Landowners," The New York Times, January 20, 1992, p. Al.

Ibid.

Ibid.



redress were to win and receive the full amount that they are seek-
ing is well over $1 billion.

Although the United States surely will win and thereby avoid paying compensa-
tion in many of these cases, the frequency with which property owners seeking
just compensation win has risen sharply in recent years. Property owners won
more than half of all regulatory taking cases decided by the federal courts in
1990, the most recent year for which figures are available. In contrast, the federal
government wins nine out of ten times in other areas of the law.

The growth in federal regulation in the past three years, and the trend in the
courts toward protecting private property owners, means that the government can
expect to pay more in the future to compensate for regulatory takings.

EXECUTIVE ORDER 12630

On March 15, 1988, in response to the Supreme Court’s 1987 takings decisions
and the perceived increase in the likelihood of the federal government having to
pay increased just compensation awards, Ronald Reagan issued an Executive
Order dealing with “Government Actions and Interference With Constitutionally
Protected Property Ri ghts.”29 This detailed Executive Order basically requires
each department or agency in the Executive Branch:

X to consider in advance whether any contemplated action might,
under the Supreme Court’s case law as it stands at the time of the
agency'’s or department’s determination, be a taking of private prop-
erty, and hence lead to an eventual judgment against the U.S. that
must be paid by the Treasury;

X to estimate the potential cost to the federal government of any con-
templated action regulating the use of private property, in the event
that a court later determines that the action constituted a taking;

X to look for alternatives that would achieve the same ends but would
not involve takings or would impose less on private property;

X todecide in advance whether a particular action that may result in a
taking is worth what it is likely to cost; and

X to set regulatory priorities.

The Executive Order also gives the departments and agencies detailed and spe-
cific instructions on how to minimize the burdens imposed on private property
and the resulting liabilities imposed on the Treasury. These instructions include:

X avoiding undue delays in granting or denying permits, and in mak-
ing other decisions affecting private property,

29

Exne. Order No. 12630, 53 Fed. Reg. 8859 (March 18, 1988).



X ensur3i8g that permits are granted or denied based on the same stan-
dard;

X ensuring that restrictions imposed on the use of private property are
not disproportionate to the contribution of the restricted uses to the
overall problem that the restrictions are imposed to redress.

The purpose of all these measures is to avoid taking private property inadver-
tently, and thereby to avoid incurring unanticipated costs to the taxpayers.

Executive Order 12630 does not add to or alter the Fifth Amendment’s require-
ment that just compensation be paid, the probability that those landowners whose
property is taken will be paid, or the amount that they will recover if they are
paid. It simply requires Executive Branch agencies and departments to anticipate
the potential fiscal consequences of their actions.

Given the recent changes in the Supreme Court’s standards for awarding just
compensation, if federal officials fail to conduct such an inquiry before acting,
they run a significant risk that the federal government will get stuck with an unex-
pected bill several years later. This also would mean that the government could
end up being compelled to pay for properties that it would not have chosen to buy
if it had thought about its priorities in advance. Thus, the Executive Order is really
just a “look before you leap” provision designed primarily to protect the taxpay-
ers. It mainly is a budgetary tool—a device for controlling spending.

Paying Costs of Regulation. Yet, the Executive Order also protects property
owners. Since regulators will be forced to refrain from taking actions that they
cannot afford to pay for, many regulatory takings of private property will be de-
terred. Regulators no longer will be able to treat private property as a free good,
usable without limit and without cost. Instead they will have to decide how much
regulation they can afford.

Thus, even though the Executive Order does not affect the ability of those
whose property is taken to obtain compensation, it will still protect landowners.
After all, landowners who have their property taken without their consent and
who receive court-determined compensation almost always would prefer to
forego the compensation and keep their land.”" There are two reasons why this is
so. First, if the compensation provided were worth as much in the eyes of the land-
owner as the property taken, the landowner would sell voluntarily, and the govern-
ment would gain nothing by taking rather than buying. Second, comgensation is
risky and uncertain, and difficult and expensive to seek and obtain.> Therefore,
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This requirement has been violated often in the past. The Army Corps of Engineers, for example, routinely
abuses its enforcement authority under the Clean Water Act, which is purely an anti-pollution statute, by
granting permits for discharges of materials that pose no threat to water quality only on the condition that the
landowner set aside land for wildlife protection at his own expense.

Presumably even then they would still be entitled to receive compensation for any temporary taking that had

However, under the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 42
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although court-determined compensation is better than nothing, landowners gener-
ally would be better off if their land had not been taken in the first place.

BEYOND THE EXECUTIVE ORDER: THE NEED FOR A STATUTE

Although the Executive Order is a major step toward protecting private prop-
erty rights, it lacks the force of law. Officers and employees of the Executive
Branch have no statutory obligation to comply with the order. Any President,
moreover, may rescind the order at any time. Explains Senator Malcolm Wallop,
the Wyoming Republican:

But the order is not without shortcomings. It has no teeth.
Without the possibility of judicial review or the requirement of
disclosure, the executive branch can ignore the order with
impunity. Moreover, ag with all executive orders, it can be
withdrawn on a whim.

To date, some parts of the Executive Branch have been more diligent and enthu-
siastic in complying with the Executive Order than others. Regulators in the EPA,
for example, have resisted the Executive Order because they view it as a threat to
their ability to regulate.”" In practice, the easiest way to circumvent the Executive
Order is routinely to find “no takings implications” when performing the “Tak-
ings Implication Assessment” required by the Attorney General’s guidelines for
implementing the Executive Order. Existing Supreme Court and lower court pre-
cedents are sufficiently open-ended to allow such a conclusion to be reached in
many instances without an obvious breach of good faith. The Executive Order,
meanwhile, does not limit the government’s ability to regulate. The Takings
Clause and the Executive Order allow regulation, but merely require that it be
budgeted before the fact, in the case of the Executive Order, and paid for after the
fact, in the case of Takings Clause.

To strengthen the Executive Order and give it the force of law, Senator Symms
introduced his Private Property Rights Act, S. 50. The Bush Administration
strongly supports S. 50, and the Senate approved the bill last year. The House of
Representatives, however, has not yet even considered the measure. The proposed
legislation states that:

No regulation promulgated after the date of enactment of this Act
by any agency shall become effective until the issuing agency is
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U.S.C. 4654(c), those who succeed in obtaining an award of compensation for the taking of property by a
federal agency also receive, as part of their award, reimbursement for any "reasonable costs, disbursements,
and expenses, including reasonable attorney, appraisal, and engineering fees," that they are forced to incur in
order to obtain their compensation from the government.

136 Cong. Rec. $10917 (daily edition, July 27, 1990) (statement of Senator Wallop).

Specifically, the EPA opposed adoption of the Executive Order, attempted to soften its requirements as much
as possible, attempted to soften the guidelines for implementing the Executive Order, and actively lobbied
against legislation aimed at reinforcing the Executive Order until the Administration had officially endorsed
the legislation.
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certified by the Attorney General to be in compliance with
Executive Order 12630 or similar procedures to assess the
potential for the taking of private property in the course of
Federal regulatory activity, with the goal of minimizing such
taking where possible.

This language would prevent any new regulation from taking effect unless the
agency issuing the regulation:

1) has adopted procedures for assessing the potential impact of its regula-
tory activity on private property, as required by the Executive Order;
and

2) has had its compliance with the applicable procedures certified by the At-
torney General.

Not only would the Symms bill force the bureaucracies to take the Executive
Order more seriously by putting conditions on their ability to regulate, but it
would make permanent the protection afforded to private property by the Execu-
tive Order. Executive departments and agencies would not be able to regulate
until the Attorney General had certified their compliance with the applicable pro-
cedures for assessing the impact of regulatory activity on private property. And
the Attorney General cannot certify such compliance if such procedures do not
exist. Therefore, no subsequent President could rescind the Executive Order with-
out replacing it with something equivalent.

By making the bureaucrats’ ability to regulate conditional upon their compli-
ance with the Executive Order, or with any similar procedures that might be
adopted in the future, the legislation proposed by Senator Symms would give reg-
ulators an incentive to respect private property rights,

Holding Agencies Accountable. The Symms bill, however, goes only part
way in defending the Fifth Amendment. To prompt regulators to take the greatest
care when regulating property, for example, a bill could require all just compensa-
tion awards to come out of the budget of the agency or department that had im-
posed the regulations. Currently all such judgments come out of a “Judgment
Fund” appropriated separately from any individual agency’s or department’s bud-
get. The Executive Order requires the Office of Management and Budget to “take
action to ensure that all takings awards levied against agencies are properly ac-
counted for in agency budget submissions.” But this requirement is not binding
on Congress and may be repealed by the President at any time. Last year the Bush
Administration proposed legislation that would require agencies and departments
to reimburse the Judgment Fund out of their individual budgets, but not Represen-
tative or Senator has yet introduced the Administration’s bill.

35

S. 50, 102nd Cong., 1st Sess. 3 (1991).
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CONCLUSION

A fundamental goal of government is to protect the property of its citizens.
Each American correctly considers it her or his birthright to be free to acquire
land on which to build a home or to use however she or he sees fit, so long as this
use does not interfere physically with the rights of neighbors. Businesses acquire
land for productive use, providing goods, services and jobs for Americans.

Reducing the Regulatory Burden. When the government takes or restricts the
use of property for some public good, it must compensate the owner. This is
stated plainly in the Fifth Amendment. Without this compensation, the govern-
ment ceases being the protector of property and instead becomes its violator. In
America, based as it is on individual rights and private enterprise, the government
should go out of its way to assure that property rights are strictly protected. The
Symms bill will make certain that property owners are compensated for govern-
ment restrictions or takings of their property. And it will help stem the growth of
regulations that not only affect individuals but impose a heavy burden on a cur-
rently staggering economy as well.

William G. Laffer III
McKenna Fellow in Regulatory
and Business Affairs
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