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TRUTH IN SENTENCING:
WHY STATES SHOULD MAKE
VIOLENT CRIMINALS DO THEIR TIME

INTRODUCTION

More and more state legislators are coming to realize that America’s criminal justice
system is failing, and that too many Americans literally are dying from a severe case of
bad public policy.

ITEM: Consider a heinous crime that has shocked the nation. Twelve-year-old
Polly Klaas of Petaluma, California, was abducted from her home during a
sleepover with two friends on October 1, 1993, and subsequently murdered.
During the abduction, both of Polly’s friends were gagged and bound by the as-
sailant, while little Polly was forcibly taken into the night. Richard Allen Davis,
the alleged assailant, already had been sentenced to sixteen years in prison for kid-
napping, but was released on June 27, 1993, after serving only eight years of that
sentence.

ITEM: James Jordan, the 56-year-old father of basketball star Michael Jordan, was
fatally shot in the chest on Interstate 95 in North Carolina on July 23, 1993.
Charged in the murder of James Jordan were Larry Martin Demery and Daniel
Andre Green. Demery had been charged in three previous cases involving theft,
robbery, and forgery. Green had been paroled after serving two years of a six-year
sentence for an assault in which he had hit a man in the head with an axe, leaving
his victim in a coma.

1 Representative Jim Chapman (D-TX), Press Release, December 6, 1993.
2 Michael Tackett and Bob Sakamoto, “Suspects in Jordan Slaying Have Previous Records, The Two Teenagers Charged in
the Killing of Michael Jordan’s Father Were Arraigned on Monday," The Chicago Tribune, August 17, 1993, p. D1.
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ITEM: Sister MaryAnn Glinka, aged 50 and a member of the Franciscan Sisters of
Baltimore Motherhouse in Baltimore, Maryland, was strangled to death at the con-
vent. Baltimore police concluded that Sister Mary Ann was murdered during a rob-
bery at the convent. On March 21, 1993, Melvin L. Jones was arrested and sub-
sequently charged with robbery and the murder of Sister MaryAnn. The alleged as-
sailant had been sentenced in North Carolina in 1979 to eighteen to twenty years
in prison for voluntary manslaughter, but had escaped on November 27, 1986. In
1989, Jones was arrested again in Baltimore for three burglaries, but let out on
parole in 1990. In 1991, the North Carolina judiciary sentenced Jones to a year in
jail on the escape charge, and contacted Mar%/land officials in December 1991 to
arrange for Jones to be paroled in Maryland.

|

| Not surprisingly, Americans are increasingly alarmed at news stories of violent crimes
' committed by individuals who had received long sentences for other crimes and yet were
' released after serving only a small fraction of their time. This alarm is legitimate, because
a high proportion of such early-release prisoners commit serious crimes after being
released. If crime is to be reduced in America, this trend needs to be reversed. Ex-
perience shows clearly that the first step in fighting crime is to keep violent criminals off
the street. Keeping violent criminals incarcerated for at least 85 percent of their sentences
would be the quickest, surest route to safer streets, schools, and homes.

Government statistics on release practices in 36 states and the District of Columbia in
1988 show that although violent offenders received an average sentence of seven years
and eleven months imprisonment, they actually served an average of only two years and
eleven months in prison—or only 37 percent of their imposed sentences.” The statistics
also show that, typically, 51 percent of violent criminals were discharged from prison in
two years or less, and 76 percent were back on the streets in four years or less.

Consider th6e median sentence and time served in prison for those released for the first
time in 1988:

“ COMPARING SENTENCES AND TIME SERVED

| Offense Seience Time Served
Murder 15 years 5.5 years
Rape 8 years 3 years
Robbery 6 years 2.25 ye_érs
Assault _4 years 1.25 years

Jason Grant, "Parolee Charged in Slaying of Baltimore Nun," The Washington Times, March 22, 1993, p. B1.

See Bureau of Justice Statistics, U.S. Department of Justice, National Corrections Reporting Program, 1988, table 2-7

(1992).

See Bureau of Justice Statistics, National Corrections Reporting Program, 1988, table 2-4.
See Bureau of Justice Statistics, National Corrections Reporting Program, 1988, table 2-7.



‘ When these prisoners are released early, a high percentage commit more violent

| crimes. A three-year follow up of 108,850 state prisoners released in 1983 from institu-
tions in eleven states found that within three years 60 percent of violent offenders were
rearrested for a felony or serious misdemeanor, 42 percent were reconvicted, and 37 per-
cent were reincarcerated. Of the violent offenders, 35 percent were rearrested for a new
violent crime. Among nonviolent prisoners released, 19 percent were rearrested within
three years for a new violent crime.

As a result of these lenient early-release practices and the high percentage of crimes
committed by criminals released early, Americans are suffering a fearful epidemic of
violent crime. Studies indicate that over 25 percent of all males admitted to prison were
being reincarcerated after a new trial for a new offense before the prison term for the first
offense had expired. Since 1960, the compounding effect of these crimes by prisoners or
early-release prisoners has driven the violent crime rate up by over 500 percent. Now
eight out of ten Americans are likely to be victims of violent crime at least once in their
lives,” at a total cost of $140 billion.®

Not surprisingly, the fear of violent crime is intensifying. Polls indicate a growing loss
of public confidence in their personal safety and the safety of their streets and neighbor-
hoods. Some 90 percent of Americans think the crime problem is growing, and 43 per-
cent say there is more crime in their neighborhood than there was a year ago.” The
reason: despite rising arrest rates and prison overcrowding, 3.2 million convicted felons
are out on parole or probation rather than in prison. Studies show that within three years,
| 62 percent of all prisoners released from Prison are rearreste:d,lO and 43 percent of felons
| on probation are rearrested for a felony.l

The public understandably wants individuals who have committed serious crimes to be
off the streets, serving full prison terms. A recent survey for Parade magazine finds that
92 percent of Americans want repeat serious offenders to serve all of their sentence
without being paroled. “ This finding is consistent with an earlier Gallup poll showing
that 82 percent of Americans favor making it more difficult for those convicted of
violent crimes like murder and rape to be paroled.13

The federal government and the states have begun in recent years to address the prob-
lem. Toward the end of the Bush Administration, for example, then-Attorney General
William Barr issued a report making 24 specific recommendations to the states to help
reduce violent crime. #The second recommendation was to institute truth-in-sentencing
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laws that restrict the ability of parole boards and prison officials to release a prisoner
before a specified percentage of his sentence has been served. As of 1987, the federal sys-
tem requires prisoners to serve 85 percent of their sentences before they can be released.
In 1993, Arizona has passed a similar restriction on early release.

In November 1993, Governers-elect George Allen of Virginia and Christine Whitman
of New Jersey promised full support for enactment of truth-in-sentencing laws in their
respective states. The time is right for the introduction of truth-in-sentencing legislation

| in the states where violent criminals are being released before serving the bulk of their

sentences.

At the same time, state legislators should get substantial help from Congress. Repre-
sentative Jim Chapman, the Texas Democrat, and Representative Don Young, the Alaska
Republican, have sponsored “The Truth in Sentencing Act of 1993,” which would en-
courage states to adopt truth in sentencing legislation and would help fund truth-in-sen-
tencing programs. Instead of tax increases to finance the enforcement of truth-in-sentenc-
ing initiatives, including prison construction, funding would come from reduction of the
size of the federal bureaucracy and cuts in federal spending.

HIGH RECIDIVISM: THE FAILURE OF PAROLE

| Releasing violent criminals from prison before they have completed their sentences is
! justified by proponents for one of three reasons: first, prisons are overcrowded and it is
too costly to build more prisons; second, “good time” credits, which have the effect of
reducing sentences, are and should be given to well-behaved prisoners; and third,

| prisoners sometimes can be rehabilitated, and so should be paroled.

Th problem is that the evidence seriously questions the second and third rationales,
and shows the first to be very short-sighted.

Recidivism among violent criminals is high. Consider a three-year follow-up of
108,850 state prisoners released in 1983 from institutions in eleven states, conducted by
the Bureau of Justice Statistics.!” The study, the conclusions of which are consistent with
those of other such studies, found that within three years some 60 percent of violent of-
fenders were rearrested for a felony or serious misdemeanor; 42 percent of all violent of-
fenders released were reincarcerated. Of all the violent offenders released, 36 percent
were rearrested for a violent crime. Among nonviolent prisoners released, 19 percent
were rearrested within three years for a violent crime.

The prisoners in the study accounted for over 1.6 million arrest charges for the time
before they had entered prison and for the three years afterwards. These included nearly
215,000 arrests for violent crimes before going to prison and 50,000 violent crimes

1992. For an excellent discussion of these recommendations, see Mary Kate Carey, "How States Can Fight Violent Crime:
Two Dozen Steps to a Safer America.” Heritage Foundation State Backgrounder, No. 944/S, June 7, 1993.

15 See Bureau of Justice Statistics, Recidivism of Prisoners Released in 1983. See also, Bureau of Justice Statistics, U.S.
Department of Justice, Special Report, Examining Recidivism, February 1985.



within three years after release. Altogether they were arrested for:

X 14,467 homicides

X 7,073 kidnappings

X 23,174 rapes or sexual assaults
X 101,226 robberies

X 107,130 assaults

THE PROBLEMS OF DETERMINING PAROLE

The U.S. Parole Board uses a sophisticated Salient Factor Score (SFS) to guide it in
deciding who will be paroled. Unfortunately for law-abiding Americans, the Parole
Board turns out to be over-optimistic. Of those classified by the Parole Board staff as
“good risks” for parole, the Parole Board assumes that 18 percent will be rearrested and
again sentenced to prison for over one year within five years of release. In addition, the
Parole Board expects that 29 percent of “fair risks” who are paroled will be resentenced
to over a year in prison within five years of release.

Considering the government’s—and the American people’s—anxiety about risk, this
parole policy is remarkable. Where else would such a high failure rate be tolerated, when
it results in the death, rape, or injury of ordinary Americans? The Federal Aviation Ad-
ministration certainly does not allow airplanes to fly with critical parts that fail 29 per-
cent of the time. And the Food and Drug Administration does not allow drugs on the
market that have dangerous side effects 18 percent of the time.

Twenty years ago, James Q. Wilson, then a professor of government at Harvard
| University, asked a basic question about rehabilitation:

If rehabilitation is the object, and if there is little or no evidence that
available correctional systems will produce much rehabilitation, why should
any offender be sent to any institution? But to turn them free on the grounds
that society does not know how to make them better is to fail to protect
society from those crimes they may commit again and to violate society’s
moral concern for criminality and thus to undermine society’s conception of
what constitutes proper conduct. [Because the correctional system had not
reduced recidivism], we would view the correctional system as having a very
different function—namely, to isolate and to punish. It is a measure of our
confusion that such a statement will strike many enlightened readers today as
cruel, even barbaric. It is not. It is merely a recognition that society at a
minimum must be able to protect itself from dangerous offenders and to
impose some costs (other than the stigma and inconvenience of an arrest and
court appearance) on criminal acts; it is also_a frank admission that society
really does not know how to do much else.
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Until there are dramatic improvements in the techniques of rehabilitation and identify-
ing those who can safely be paroled, state legislators would be wise to follow Professor
Wilson’s admonition: society must protect itself from dangerous offenders and impose
real costs on criminal acts. Or, as Douglas Jeffrey, executive vice president of the

| Claremont Institute says, “We need to put justice back into the criminal justice system by
| putting conv1cted criminals behind bars and keeping them there for appropriate periods
| of time.” 18 1 state legislators were to adopt that simple mission, today’s unacceptable

| risks to law-abiding Americans would be reduced.

INCARCERATION SAVES MONEY

While full sentences may mean more spending on prison, lawmakers and taxpayers
need to understand that early-release programs cost dollars rather than save them. A
1982 Rand Corporation ) B -

/ .

Stiidy of pisqn, niatss Crimes Committed by Felons

found that the average in-
mate had committed 187 Nof Incarcerated

crimes the year before One Criminal Crimes Per Year
being incarcerated. '_— -
When criminals are Burglar 76-118 burglaries
released early, many Robber ' 41-61 robberies
commit a similar volume ; !
of crimes when back on | Auto .}:::2: | 135-202 thefts
the streets. 76-100 auto thefts

The cost of crime com- Forger 62-98 frauds
mitted by these early- Conman 127-283 frauds
release criminals is both Drug Dealer 880-1,299 drug deals
direct and indirect. Tax- '
payers must finance the \ J

criminal justice system. Householders and businesses must buy private protection such
as lighting, locks, dogs, fences, and alarm systems. They must buy insurance. The victims
lose property and wages, and often incur heavy hospitalization costs.

In addition to the direct costs, there is the hidden cost of crime. Businesses, for in-
stance, pass on to customers some of their costs for security and stolen merchandise.
Households also must “pay” for crime by altering their behavior and life style. 20 1t has
been estimated that crime increases in the early 1980s caused “150,000 more New
Yorkers to take taxis instead of public transportation; some 140,000 more New York
City households sacrificed trips rather than leave their apartments unprotected. 50,000
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put bars on their windows and 40,000 bought weapons. Even more difficult to assess are
the costs of ‘urban blight’ such as abandoned buildings, unsafe schools, and inner city un-
employment. Quite possibly the costs we can’t count exceed the ones we can.”

It is easy for policy makers to underestimate the tremendous cost of crime, particularly
the cost of injuries and deaths of victims. Mark Cohen, a researcher at the U.S. Sentenc-
ing Commission, broke new ground in this area in 1988 by using jury verdicts in per-
sonal injury cases to estimate the value of injuries to victims. As the table below indi-
cates, the cost to society of each rape is $51,058, each robbery $12,594, each assault
$12,028. These as costs are invisible to all but the victims who are the randomly bur-
dened by society’s failure to keep repeat offenders in prison.

Three years

?:go, D'avlild’ ] Per-Crime Cost of Crime to Victims

a¥anaRlan (1985 Dollars)
Mark Kleiman —— r PAIN AND | RISK OF | p—
of the BOTEC | CRIME DIRECTLOSSES  |S{i¢rerING | DEATH |TOTAL COST
Analysis Cor- Rape 54,617 | $43,561 | $2,880 | $51,058 |
poration, a |
Cambridge, Robbery $1.114 $7,459 | $4,021 $12,594 |
Massachusetts
consulfing Assault $442 | $4.921 | $6,685 | 512,028
firm, per- '
vl | Larceny $179 | $2 s181

even more am-
bitious and
complex cost-benefit analysis of incarceration. The analysis includes as many indirect,

. societal costs and benefits as possible. Cavanagh and Kleiman estimate the most
plausible range of the cost of incarceration of one inmate per year at $34,000 to $38,000.
But the total benefits occurring from incarcerating that one inmate for a year, eliminating
the cost of the individual’s probable crimes, could run between $172,000 and

$2,364, 000.2% In a recent paper Cavanagh and Klelman computed a range of ratios from
3 to | to as high as 17 to 1 of benefits over costs.* Edward W. Zedlewski, of the Nation-
al Institute of Justice, estimated a benefit/cost ratio for incarcerating prisoners of 17 to 1.

The 1982 Rand Corporation study finds that the average robber commits between 41
and 61 robberies a year. Mark Cohen estimates that the actual cost to society of each rob-
bery is $12,569. 25 Assuming the cost to society of keeping a robber in prison is
Cavanagh and Kleiman’s high estimate of $37,614 a year, from a strictly financial point

21
22

23

24
25

William W. Greer, "What Is The Cost of Rising Crime?" New York Affairs, January 1984, p. 6-16.
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Alternative Sanctions, May 1990 (prepared under contract with the National Institute of Justice).

Ibid.

Cohen, op. cit.



of view it makes sense to incarcerate a robber if that individual commits three or more
robberies each year.

Investing in Safety

The imprisonment rate is higher in the United States than it is in other Western
democracies mainly because Americans commit crime at a higher rate. The homicide rate
in the United States is five times as high as in Europe; the rape rate is more than six
times as high; and the robbery rate is four times as high.

Given the higher crime rates in the United States, and the benefits to society of incar-
cerating criminals, state and federal officials have underinvested in public safety. Accord-
ing to one estimate, more than 120,000 additional prison beds were needed across the na-
tion at the close of 1990.27 Some might argue that some inmates do not belong in prison,
and should be replaced with hardened criminals. But 95 percent of Americans in prison
are repeat or violent offenders.?® Despite this enormous need for additional prison space,
spending on corrections remains a very small percentage of state and local budgets. In fis-
cal year 1990, only 2.5 percent of the $975.9 billion in total expenditures by state and
local governments went for corrections (about $24.7 billion). Investment in new prison
construction is only a small fraction of that figure.

The experience of these states shows the folly of trying to save money by reducing
prison budgets, and the benefits of increased prison construction.

MICHIGAN: In the late 1970s, Michigan’s state legislators and voters refused to build new
prisons. The state soon was forced to deal with severe overcrowding. Governor Wil-
liam G. Milliken granted emergency releases to 20,000 inmates over four years, some
more than two years early. The violent crime rate for Michigan, as reported by the
FBI, soared 25 percent from 1978 to 1986 amid mounting public outrage.

Starting in 1986, a crash prison-building program doubled the inmate population in
five years. Michigan’s crime rate dropped. By 1990, robbery and burglary rates each
fell more than 20 percent. In Detroit, burglaries went down 32 percent, robberies 37

percent.

CALIFORNIA: Since 1982, Californians have approved $3.7 billion in bonds to build
prisons. From 1980 to January 1991, the inmate population quadrupled from 22,6000
to 87,300. By 1990, murder rates fell almost 24 percent from their 1980-1982 peaks,
rape fell nearly 28 percent, burglary rates were down 38 percent. This translates as an
annual reduction of nearly a thousand murders, 16,000 robberies, and a quarter of a
million burglaries.
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“"International Crime Rates," May 1988, NCJ-110776.
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ILLINOIS: In 1980, the state released 21,000 prisoners three months before completion of
their sentences, in an effort to reduce the cost of detention. But while the state saved
$60 million, those prisoners committed 23 murders, 32 rapes, 262 acts of arson, 681
robberies, 2,472 burglaries, 2,571 assaults, and 8,000 other crimes in the three months
following their release.

WHY TRUTH IN SENTENCING HELPS

Truth in sentencing will increase the length of time convicted violent criminals are in-
carcerated. Currently violent criminals are serving 37 percent of the sentence that has
been imposed. If required to serve at least 85 percent of their sentences, violent criminals
would serve 2.3 times longer than they do now.

If the 55 percent of the estimated 800,000 current state and federal prisoners who are
violent offenders were subject to serving 85 percent of their sentence, and assuming that
those violent offenders would have committed ten violent crimes a year while on the
street, then the number of crimes prevented each year by truth in sentencing would be
4,400,000.32 That would be over two-thirds of the 6,000,000 violent crimes reported in
the National Criminal Victims Survey for 1990.>3

| Targeting Hardened Criminals

Truth-in-sentencing laws would require state prison officials to retain more prisoners,
| at a higher cost to the state. But research shows that these prisoners are generally
society’s most dangerous predators.34 In a landmark study, University of Pennsylvania
criminologist Marvin Wolfgang compiled arrest records up to their 30th birthday for
every male born and raised in Philadelphia in 1945 and 1958. He found that just 7 per-
cent of each age group committed two-thirds of all violent crime, including three-fourths
of the rapes and robberies and virtually all of the murders. Moreover, this 7 percent not
only had five or more arrests by age 18 but went on committing felonies. Wolfgang and
his colleagues estimate these criminals got away with about a dozen crimes.”™ Their
studies suggest that about 75,000 new, young, persistent criminal predators ar¢ added to
the population every year. They hit their peak rate of offenses at about age 16.

In response to these findings, Alfred Regnery, who was Administrator of the Office of
Juvenile Justice and Delinquency Prevention at the Justice Department from 1982 to
| 1986, funded projects in cities in which police, prosecutors, schools, and welfare and
probation workers pooled information to focus on the “serious habitual offender.” The
program had a significant effect in many cities. Thanks to this Justice Department pro-

See James Austin, "Using Early Release to Relieve Prison Crowding: A Dilemma in Public Policy,” Crime &
Delinquency, Vol. 32, No. 4 (October 1986), pp. 480-481.

The median number of crimes reported in Rand Study was 15. See Greenwood et al., op. cit.

See U.S. Department of Justice, Criminal Victimization in the United States, 1990. p. 4.

Methvyn, op. cit.

See P. E. Tracy, M. E. Wolfgang, and R. M. Figlio, Delinquency Careers in Two Birth Cohorts (New York: Plenum Press,
1990}, pp. 279-280.

Ibid.



gram, for example, Oxnard, California, was able to place the city’s thirty most active
serious habitual offenders behind bars, and violent crimes dropped 38 percent in 1987,

' more than double the drop in any other California city. By 1989, when all thirty of the ac-
| tive serious habitual offenders were behind bars, murders declined 60 percent compared

with 1980, robberies 41 percent and burglaries 29 percent.37

Thus in conjunction with a criminal justice system that convicts and incarcerates the
hardened criminals, a truth-in-sentencing policy will reduce crime by keeping these
serious and habitual offenders in prison longer.

How Truth in Sentencing Deters Criminals

Incarceration incapacitates violent criminals, and directly benefits law-abiding
Americans, by protecting families and also by yielding greater financial savings from

' reduced crime than the cost of incarceration itself. But stepped-up imprisonment also

deters crime. Criminologist Isaac Ehrlich of the University of Chicago, estimated that a
one percent increase in arrest rates produces a one point decrease in crime rates, and a
one percent increase in sentence length produces a one percent decrease in crime rates,
for a combined deterrent and incapacitation effect of 1.1 percent.38 Observed trends
seem to support Ehrlich’s broad conclusion and hence the claim of deterrence. When the
rate of imprisonment per 100 crimes began dropping in the early 1960s, for instance, the
rate of crime per 100 population began to climb steeply.

A recent report by the Dallas-based National Center for Policy Analysis, written by

| Texas A&M economist Morgan Reynolds, makes a strong case for the deterrence value

of longer sentences. According to Reynolds:

Crime has increased as the expected costs of committing crimes has fallen.
Today, for a burglary, for example, the chance of arrest is 7 percent. If you
are unlucky enough to be one of the 7 percent arrested, relax; only 87 percent
of arrestees are prosecuted. Of those, only 79 percent are convicted. Then
only 25 percent of those convicted actually go to prison. Multiplying out all
these probabilities gives your would-be burglar a 1.2 percent chance of going
to jail.

So, too many criminals do not go to jail for the crimes they commit. Reynolds points
out that “once in prison, a burglar will stay there for about 13 months, but since more
than 98 percent of burglaries never result in a prison sentence, the average expected sen-
tence for each act of burglary is only 4.8 days. Similar calculations yield an expected
punishment in 1990 of 1.8 years for murder, 60.5 days for rape, and 6.7 days for arson.
Thus, for every crime, the expected punishment has declined over the decades. The
decline continues between 1988 and 1990. When punishments rise, crime falls.”40 In
short, Reynolds’s argument is that raising expected punishment deters crime. Expected
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| punishment is a function of the risk of being caught and convicted multiplied by the
median time served. Therefore, everything being equal, increasing the length of sentence
increases expected punishment, and hence a criminal is more likely to be deterred when
the sentence is longer.

Reynolds also finds that since 1960, the expected punishment for committing a serious
crime in Texas has dropped by more than two-thirds, while the numbel of serious crimes
per 100,000 population in Texas has increased more than sixfold.*

incapacitation effect, it is clear that longer sentences can generally be expected to reduce

|
|
While these data do not separate out the deterrent effect of longer sentences from the
crime rates.

OBJECTIONS TO TRUTH-IN-SENTENCING LAWS

State truth-in-sentencing laws have great potential to combat violent crime. While
academics and legislators in Washington and the states often focus on long-term solu-
tions to the crime problem, such as social or economic conditions or the “root causes” of
crime, the special merit of the truth-in-sentencing approach is simply that it keeps violent
criminals off the streets while citizens, legislators, and professionals debate the merits of
differing approaches in relative safety. In spite of its appeal to common sense, opponents
of truth-in-sentencing legislation often make invalid objections. Some argue that truth in
sentencing simply costs too much. But such an objection overlooks the opportunity cost
of not keeping dangerous offenders in prison. For example, the cost of incarcerating a
criminal is approximately $23,000 per year, but the cost of that criminal on the street is
$452,000 per year. Some financial estimates are much higher. And, of course, for the
families and victims of violent crime, such as James Jordan and Polly Klaas, the human
cost is beyond calculation. Others argue that the already large numbers of persons in
American jails is an international scandal. While there are indeed are more criminals in
America who serve more time than criminals in other countries, the fact remains that the
violent crime rate in America is proportionately higher than in virtually all other
| countries. And if there is any scandal, it is the perpetuation of a failing criminal justice
| system that allows convicted rapists, kidnappers, and armed robbers back on the streets,

ignoring the concerns of an American public that desperately needs security from

predatory, violent criminals.

| Beyond the questions of cost and the higher percentage of individuals being incar-

| cerated, another objection to the enactment of truth-in-sentencing laws is that they ignore

| the “root causes” of crime. These root causes are often discussed in terms of persistent
poverty, poor education, and deteriorating families. Liberal academics, of course, are not
alone in addressing these maladies; and conservative social criticism, including recent
analyses by scholars from The Heritage Foundation, have enriched the growing national
debate on America’s failing criminal justice system.4 But an academic focus on “root

41 See Morgan O. Reynolds, Crime in Texas, National Center for Policy Analysis Report No. 102 (1991), p. 4.
42 For an excellent summary of the relationship between crime and the deterioration of family life, particularly in urban
areas, see Robert Rector, "A Comprehensive Urban Policy: How to Fix Welfare and Revitalize America’s Inner Cities,"
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causes,” whatever its long-term impact on public policy, should not ignore the fact that
violent crime itself immediately aggravates these social problems.

Beyond these general reservations, there are several other objections to truth in sen-
tencing laws:

Objection #1: Truth in sentencing interferes with other policies.

Truth in sentencing does not. For instance, it does not affect habeas corpus, man-
datory minimum sentences, the exclusionary rule, the death penalty, or gun control.
Moreover, truth in sentencing is no threat to existing programs designed to divert
criminals from jail or prison, such as community-based corrections, intensive proba-
tion, house arrest, restitution, or boot camps for first-time offenders. A judge or jury
sentencing a convicted criminal to any of these alternatives would not be in conflict
with truth in sentencing. But if a judge or jury imposes a prison sentence on a criminal
with such a law on the books, another government official cannot later amend the sen-
tence and send that person to an alternative program not involving incarceration. If a
judge or jury feels comfortable permitting alternatives to prison for a criminal after lis-
tening to the evidence, learning the criminal’s background, and hearing from the vic-
tim, then truth-in-sentencing requirements would be satisfied.

Obijection #2: Truth in sentencing discriminates against minorities.

Some critics argue that the criminal justice system discriminates against black
Americans, and so truth-in-sentencing rules will unfairly hit those inmates. On their
face, the raw statistics are indeed disturbing. Blacks comprise only 12 percent of the
population, but constitute 48.9 percent of state prisoners and 31.4 percent of federal
prisoners. The impact of truth-in-sentencing law would depend on whether blacks or
whites are disproportionately convicted of the crimes covered by the laws, and
whether parole currently favors blacks or whites. However, these laws would be even-
handed. All convicted offenders, regardless of race, would have to serve 85 percent of
their sentences before being eligible for parole. A more significant question is
whether the higher percentages of blacks in prison are the result of racial bias or of
higher rates of crime. A number of studies have been conducted to answer that ques-
tion and appear to demonstrate that it is higher rates of crime among blacks, and not
bias, that accounts for their disproportionate representation in America’s prisons.

Example: Alfred Blumstein, Professor of Urban and Public Affairs at Carnegie-Mellon
University, in a 1982 study, concluded that about 80 percent of the observed racial dis-
parity in prison population was the result of differential involvement in crime. He ac-
knowledged, however, that the decision to arrest could be affected by bias. 3

43

Heritage Foundation Memo to President-Elect Clinton No. 12, January 18, 1993; see also Carl F. Horowitz," An
Empowerment Strategy For Eliminating Neighborhood Crime," Heritage Foundation Backgrounder No. 814, March 5,
1991.

Alfred Blumstein, "On the Racial Disproportionality of United States’ Prison Populations," Journal of Criminal Law and
Criminology, Vol. 73 (1982), p. 1259; U.S. Department of Justice, "The Case for More Incarceration, " 1992, p. B4.
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Example: Patrick A. Langan, a statistician at the Bureau of Justice Statistics, attempted to
I test whether bias in arrests might be a factor in the rates of imprisonment. He
I analyzed the racial composition of lawbreakers from victims’ reports to derive an es-
timate of what the

prison composition _ , ; o
should be, and then | Estimate of Prison Admissions W
compared that with the From Victims' Reports, 1
actual percentageof |  Compared with the Actual Admissions
black prison admis- ‘ . o
sions. As the adjacent YEAR | Estimated Black % ! Actual Black %

- |
table shows, the es 1973 48.1 . 48.9

|
timated percentage | .
was only a few points |
below the actual per-

centage.** 1979 43.8 48.1

Furthermore,a 1990 . i ‘
Rand Corporation study
concludes thatitispos- | 1982 ‘ 44.9 ‘ 48.9
sible to predict with 80 - '
percent accuracy whether an offender will be sentenced to probation or prison.45 Adding
the offender’s race to the equation does not improve the accuracy of the prediction. Race
‘ also is unrelated to the length of prison term imposed.

CONCLUSION

The time has come for states to enact truth-in-sentencing laws. There are few viable al-
ternatives that protect citizens from the immediate threat of violent crime. Parole, for ex-
ample, is a failed experiment. The American people deserve better.

The task before America’s state legislators and governors is to pass truth-in-sentencing
legislation that would require violent criminals to serve the bulk of their sentences—85
percent is a good benchmark—and to provide the resources it will take to implement
such laws. The federal government can encourage this commonsense approach. One such
initiative is the Truth in Sentencing Act of 1993, H.R. 3584, introduced by Repre-
sentatives Jim Chapman and Don Young. This bill would encourage each state to adopt
truth- in-sentencing laws and would fund assistance to the states, amounting to $10.5 bil-
lion over five years, to help them implement such laws, including the building and
operating of prisons. Trimming the federal bureaucracy, not tax increases, is the financ-
ing mechanism for these efforts.

44 Patrick A. Langan, "Racism on Trial: New Evidence to Explain the Racial Composition of Prisons in the United States,"
Journal of Criminal Law and Criminology,Vol. 76 (1985) p. 666.
45 Race and Imprisonment Decisions in California (1990).
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The cost of doing nothing is unacceptably high. Crime is a leading concern for
Americans. Political leaders and state legislators who can focus the public’s attention on
a common sense reform like truth in sentencing will be setting the terms of the national
debate.

Prepared for The Heritage Foundation by
James Wootton

President, Safe Streets Alliance
Washington, D.C.
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