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Abstract: Liberals are currently engaged in a concerted
effort to redefine judicial activism. Rather than accepting
the true definition of judicial activism—when a judge
applies his or her own policy preferences to uphold a stat-
ute or other government action which is clearly forbidden
by the Constitution—Iiberals now apply the term any-
time a statute is struck down or when a court delivers an
unfavorable decision. This new tactic is on full display in
the Left’s response to two major Supreme Court cases:
Citizens United v. FEC and Ledbetter v. Goodyear
Tire & Rubber Co. Yet, the facts of these cases and an
examination of the legal analysis applied by the justices
in their majority opinions show that there is no merit to
any of these claims. Such cynical and derisive attacks are
unfair to the justices who participated in these decisions
and injure the public’s faith and confidence in the judicial
system.

Judicial activism—real judicial activism—occurs
when judges write subjective policy preferences into
their legal decisions rather than apply the Constitu-
tion according to its original meaning or statutory law
based on its plain text. Judicial activism may be either
liberal or conservative; it is not a function of out-
comes, but one of interpretation. Judicial activism
does not necessarily involve striking down laws, but
may occur when a judge applies his or her own
policy preferences to uphold a statute or other gov-
ernment action which is clearly forbidden by the
Constitution.
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Liberals have launched a concerted effort
to damage the reputation of conservative
members of the Supreme Court by falsely
characterizing them as judicial activists.

Judicial activism occurs when judges write
subjective policy preferences into their legal
decisions rather than apply the Constitution
according to its original meaning or statu-
tory law based on its plain text.

Liberals are trying to redefine judicial activ-
ism by claiming it occurs any time that a
statute that they support is struck down or
a policy outcome is reached that they dislike.

Such tactics characterize the Left’s response
to Citizens United v. FEC and Ledbetter v. Good-
year Tire & Rubber Co.

The facts and legal analysis in the majority
opinions of both Citizens United and Ledbet-
ter show that there is no merit to any of
these liberal claims; the justices followed
the original meaning of the Constitution
and the applicable statutes.
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Dissatisfied with this accepted definition, liberals
have engaged in a concerted effort to redefine judi-
cial activism downward. Under one such formula-
tion, judicial actmsm occurs anytime that a statute
is struck down.! In another popular version, judi-
cial activism is all but meaningless—a term of deri-
sion that means little more than “I don't like the
policy outcome of this decision.” Both definitions
of judicial activism are incorrect, and both are on
full display in the debate over two recent Supreme
Court decisions: Citizens United v. FEC and Led-
better v. Goodyear Tire & Rubber Co.? According to
liberal critics, the Citizens United decision is “the
logical expression of an activist pro-corporatist
jurisprudence” and Ledbetter was part of a “cam-
paign to restrlct rewrite, and squash anti-dis-
crimination law.” Liberal activists have labeled a
majority of the justices on the Roberts Court as
activists with a “rightward, pro-Big Business tilt”
who have “disregarded precedents and long-held
principles” in order to decide cases “in favor of
large corporations.”4

Nor is such criticism limited to the media: Senator
Arlen Specter (D—PA) launched a broadside against
Chief Justice Roberts and Justice Alito on the floor
of the Senate, unfairly and illegitimately portraying
them as having “cavalierly set aside” the assurances
they gave in their confirmation hearings of “fidelity
to the law” and the pr1nc1ple of stare decisis in the
Citizens United decision.” Specter’s statement dem-
onstrates ignorance of the long line of precedents

overturning bans on independent expenditures
and little comprehension of the Supreme Courts
duty to enforce the Constitution and prevent Con-
gress from abrogating the liberties of citizens
through legislation. The Senator seems to believe
that the Court should routinely rubber stamp what-
ever legislation Congress passes as long as it has had
“extensive congressional hearings™—as if that justi-
fies taking away fundamental rights like free speech
that are guaranteed by the First Amendment.

Contrary to the cacophony of liberal criticism,
the majority in both cases followed the original
meaning of the Constitution or the applicable stat-
ute and did not engage in judicial activism. Indeed,
to have ruled otherwise in these cases would have
required the justices to ignore the language of con-
gressional statutes and the original meaning of the
First Amendment, and would have further ruptured
a long line of precedent. Liberals, however, would
have the Court do all these things in the name of
their desired policy outcomes—actions that would
constitute the very definition of judicial activism.

Citizens United

In Citizens United v. FEC, the Supreme Court
threw out the federal ban on independent political
expenditures by corporations and unions because,
by effectively limiting speech, such a ban violates
the First Amendment. Liberal activists and the
mainstream media were swift to attack the decision
as bad policy. For example, one article about the

1. See, e.g., Cass Sunstein, RADICALS IN ROBES: WHY EXTREME RIGHT-WING COURTS ARE WRONG FOR AMERICA 42—43 (2005).
It is worth noting that this formulation is frequently utilized in a highly skewed fashion—one which focuses exclusively
on striking down federal legislation in order to permit the argument made by Sunstein and others that the Rehnquist and
Roberts Courts are more activist than prior courts. Leaving aside the obvious error in ascribing what is well understood to
be a pejorative to what may be a positive act—e.g., correctly striking down clearly unconstitutional laws—such a formula-
tion lacks any basis for failing to include the striking down of state laws—acts which, to borrow Sunstein’s words, similarly
would “preempt the democratic process.” The key distinction seems to be that the inclusion of such acts would force
the true radicals in academia and elsewhere to confront that tens of state laws were swept aside in numerous decisions
by the Warren Court—data which would upset their thesis that conservative courts are more activist.

558 U.S.

__,130S.Ct. 876 (2010); 550 U.S. 618 (2007).

3. PEOPLE FOR THE AMERICAN WAY FOUNDATION, THE RISE OF THE CORPORATE COURT: HOW THE SUPREME COURT IS PUTTING
BUSINESS FIRST, (2010), available at http://www.pfaw.org/media-center/publications/the-business-of-justice-how-the-

supreme-court-putting-corporations-first.

4. Nan Aron, Roberts Court Protects the Powerful, POLITICO, (May 5, 2010, 5:10 AM), http://www.politico.com/news/stories/

0510/36755.html.
5. 156 Cong. Rec. $4590-4591 (daily ed. June 7, 2010).
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case decries the fact that it has “opened the flood-
gates of unhmlted corporate spending in federal
elections.”® Another discusses the terrible conse-
quences of spending in elections by “the pharma-
ceutical companies, the insurance companies, Big
Oil, or what President Eisenhower called the
‘military-industrial complex.”

But these policy assessments are quite skewed.
First, one would never know from reading these lib-
eral critiques that the Courts decision applied
equally to labor unions as well as corporations—a
key omission which distorts the scope of the deci-
sion and the lack of even incidental favoritism for
groups which could be characterized as favoring
any particular political party. Perhaps relying on this
mischaracterization and the public’s lack of knowl-
edge about the applicability of Citizens United to
unions, liberals in Congress have proposed leglsla—
tion in the form of the so-called DISCLOSE Act,®
which purports to “correct” Citizens United by
imposing significant new restrictions on corpora-
tions, while exempting unions from many of the
acts more onerous, speech-restrictive requirements.

Second, the depiction of multinational or “mili-
tary industrial complex” corporations belies the
actual facts of the case, and the genuine diversity of
corporations whose free speech rights the Court
vindicated. Just take the named party, Citizens
United, a small, issue-oriented organization that
will never be mistaken for, say, BP. Citizens United
has an annual budget of only $12 million and most
of its funds are donations from individuals.'? It is a
grass roots advocacy organization dedicated to reas-
serting “the traditional American values of limited
government, freedom of enterprise, strong families,

and national sovereignty and security.” The organi-
zation’s objective is “to restore the founding fathers’
vision of a free nation, guided by the honesty, com-
mon sense, and good will of its citizens.”

By characterizing corporations exclusively as for-
profit organizations, detractors fail to recognize
that Americans tend to influence the political pro-
cess by joining together with other like-minded
individuals—something that the First Amendment,
through its protection of associational rights, pro-
tects. Many times, these groups of like-minded
people adopt corporate forms to take advantage of
limited liability or tax advantages. Even the arche-
type of modern grassroots movements—the tea
partiers—have adopted, through organizations like
Tea Party Patriots, non-profit corporate operating
structures. The fact that individuals who seek to
influence the political process take a corporate
form for the purposes of limited liability should not
affect their ability to speak on issues of public con-
cern. Indeed, the First Amendment does not per-
mit government to restrict speech rights in
exchange for adopting a corporate form. Were gov-
ernment able to do so, it could then restrict politi-
cal speech of news agencies, which are almost
universally corporations.

Leaving aside the misguided policy arguments
made by opponents, the more serious criticism of
the decision comes from those who claim that the
five justices in the matjority12 were engaging in
judicial activism. Specifically, these critics claim
Citizens United is activist because the Court
declared a federal statute unconstitutional and
overturned prior precedent Austin v. Michigan State
Chamber of Commerce,'> which had upheld a state

Nan Aron, supra note 4.

© ®» o

PEOPLE FOR THE AMERICAN WAY FOUNDATION, supra note 3, at 7.
Democracy is Strengthened by Casting Light on Spending in Elections Act, S. 3295, H.R. 5175 111th Cong. (2010).

For example, the Act will ban corporations with government contracts over a certain size from making any independent

expenditures, while unions with contractual relationships with the government over collective bargaining terms for union
members who are government employees can spend unlimited amounts on such expenditures. H.R. 5175m § 101(a).
Corporations with more than 20 percent foreign shareholders will be banned from independent expenditures while unions

with foreign members will not be affected. Id. at § 102(a).

10. Citizens United, 130 S.Ct. at 886, 887.

11. Citizens United, http://www.citizensunited.org/about.aspx (last visited June 13, 2010).

12. Chief Justice Roberts and Justices Kennedy, Alito, Thomas, and Scalia.
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ban on independent expenditures by a nonprofit
trade association, and part of McConnell v. FEC,'*
which had upheld the “electioneering communi-
cations” provision of the Bipartisan Campaign
Reform Act (a provision expanding the indepen-
dent expenditure ban).

However, those criticisms ignore the fact that the
Austin decision on independent expenditures and
the part of the McConnell decision on electioneering
communications were outliers in the Courts First
Amendment jurisprudence. The majority’s actions
in Citizens United did not constitute judicial activ-
ism, but rather upheld basic First Amendment pro-
tections against unlawful encroachments by
Congress. It is not judicial activism when a judge
overturns two relatively recent decisions that were
wrongly decided and that are in conflict with a long
line of other precedents—particularly if the deci-
sion corrects constitutional errors. If this were not
true, then the same critics of the Citizens United
decision must believe that Plessy v. Ferguson'
should still be the law of the land today and racial
segregation should still be considered “constitu-
tional” since under their slanted and sophomoric
definition, the justices of the Supreme Court
engaged in gudicial “activism” in Brown v. Board of
Education.'®  After all, the justices in Brown over-
turned Plessy and repudiated the “separate but
equal” doctrine as unconstitutional—and arguably
did so when they decided subsequent cases strik-
ing down similar policies by recalcitrant jurisdic-
tions that acted contrary to Brown and its progeny.

The 100-Year Lie: Independent
Expenditure Law Before Austin

The claims by some, including President
Obama, that the Supreme Courts Citizens United

decision overturned 100 years of precedent are
simply untrue. While Congress implemented a
statutory ban on direct corporate contributions to
federal candidates in 1907, a ban that Citizens
United did not disturb, it did not impose a ban on
independent political expenditures by corporations
and unions until 1947 when it passed the Labor
Management Relations Act.!” Congress overrode
President Truman’ veto of the Act even though he
“warned that the expenditure ban was a ‘dangerous
intrusion on free speech.”® The constitutionality
of such a ban was not reviewed by the Supreme
Court for almost three decades after its passage,
although the Court expressed its doubts about the
act in more than one case.

As Justice Kennedy’s majority opinion in Citizens
United points out, that question was in the back-
ground of a case considered in 1948 in which a
labor union endorsed a congressional candidate in
its weekly periodical. The Court did not reach the
constitutional question because it held that the
statute did not cover the publication, but it “stated
that ‘the gravest doubt would arise in our minds as
to [the federal expenditure prohibitions] constitu-
tionality’ if it were construed to suppress that writ-
ing.”1% Four justices said they would have reached
the constitutional question and held the expendi-
ture ban unconstitutional, including staunch lib-
eral Justices Hugo Black and William Douglas.

In two other later cases in 1957 and 1972, the
Supreme Court refused to decide the constitutional
issue, remanding one case on statutory grounds
after which a jury promptly found the defendant
not guilty of violating the statutory ban, and over-
turning another conviction under the ban again on
statutory grounds without reaching the constitu-
tional issue.” But in the 1957 case, three justices

13.494 U.S. 652 (1990).

14. 540 U.S. 93 (2003).

15. 163 U.S. 537 (1896).

16. 347 U.S. 483 (1954).

17. This ban is codified at 2 U.S.C. § 441b.

18. Citizens United, 130 S.Ct. at 900 (citations omitted).

19. Id. at 900-901 (citing United States v. Congress of Industrial Organizations, 335 U.S. 106, 121-122 (1948)).
20. United States v. Automobile Works, 352 U.S. 567 (1957); Pipefitters v. United States, 407 U.S. 385 (1972).
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dissented, “arguing that the Court should have
reached the constitutional question and the ban on
independent expenditures was unconstitutional "%
The dissenters included Chief Justice Earl Warren,
probably the most renowned liberal justice of the
last century.

The seminal decision on campaign finance reform
is without question Buckley v. Valeo,>? the case in
which the Court considered various challenges to
the Federal Election Campaign Act of 1971. In
addition to placing limits on direct contributions to
federal candidates, this legislation also enacted a
new independent expenditure ban that applied to
individuals as well as associations, partnerships,
corporations, and unions. The ban prohibited
spending more than $1,000 “relative to a clearly
identified candidate...advocating the election or
defeat of such candidate.”?> Although the Court
upheld the limits on direct contributions because
the governmental interest in the “prevention of cor-
ruption and the appearance of corruption” was suf-
ficiently important, the Court threw out the limits
on independent expenditures. As Justice Kennedy
noted in Citizens United, the Buckley Court
“explained that the potential for quid pro quo cor-
ruption distinguished direct contributions to can-
didates from independent expenditures. The Court
emphasized that ‘the independent expenditure ceil-
ing.. fails to serve any substantial governmental
interest in stemming the reality or appearance of
corruption in the electoral process,” [ | because
‘[tThe absence of prearrangement and coordina-
tion...alleviates the danger that expenditures will
be given as a quid pro quo for improper commit-
ments from the candidate.”?* Only one justice
dissented from this invalidation of independent

expenditures limitations as a violation of the First
Amendment.

The separate 1947 ban on all independent
expenditures by corporations and unions codified
in §441b was not considered by the Court in the
Buckley decision because it was not challenged, but
as Justice Kennedy correctly states, if it had been,
“it could not have been squared with the reasoning
and analysis of that precedent.”?® In fact, the Buck-
ley case cited approvingly to the dissent authored
by liberal Justice Douglas in the Automobile Workers
decision from 1957.2

Only two years after the Buckley decision, the
Court once again struck down an independent
expenditure ban in Bellotti v. First National Bank of
Boston.?” In an opinion written by Justice Lewis
Powell, the Court ruled that a Massachusetts statute
prohibiting corporations from spending any funds
to influence or affect voters’ opinions on referen-
dum issues violated the First Amendment. Accord-
ing to the Court, there was no support “for the
proposition that speech that otherwise would be
within the protection of the First Amendment loses
that protection simply because its source is a corpo-
ration...In the realm of protected speech, the legis-
lature is constitutionally disqualified from dictating
the subjects about which persons may speak and
the speakers who may address a public issue.”?® In
fact, Bellotti was just the latest decision from the
Court recognizing that First Amendment protec-
tions extend to corporations—Justice Kennedy cites
to 22 such cases in his majority opinion in Citizens
United.%” Tronically, some of these involved corpora-
tions like the New York Times Company that have
condemned the majority for its affirmation of free
speech rights for corporations in Citizens United.

21. Citizens United, 130 S.Ct. at 901.

22.424 U.S. 1 (1976).

23. Buckley, 424 U.S. at 44.

24. Citizens United, 130 S.Ct. at 901-902 (citations omitted).
25.1d. at 902.

26. Buckley, 424 U.S. at 43.

27.435U.S. 765 (1978).

28. Bellotti, 435 U.S. at 784-785.

29. Citizens United, 130 S.Ct. at 899-900.
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The Break with the Constitution
and Precedent: Austin

It was not until Austin v. Michigan Chamber of
Commerce®® in 1990 that five justices of the
Supreme Court suddenly overrode the long string
of prior precedents and upheld a Michigan ban
on corporate independent expenditures that sup-
ported or opposed a candidate for state office, a
crime punishable as a felony. As Justice Kennedy
notes, the Court simply bypassed Buckley and
Bellotti as if they did not exist, creating a new jus-
tification for limiting political speech: “prevent-
ing the corrosive and distorting effects of
immense aggregations of wealth that are accumu-
lated with the help of the corporate form and that
have little or no correlation to the publics sup-
port for the corporation’s political ideas.”>! What
the Court did in Austin satisfies the very defini-
tion of judicial activism—it ignored the plain lan-
guage of the First Amendment that “Congress
shall make no law...abridging the freedom of
speech” and ignored decision after prior decision
recognizing the First Amendment rights of corpo-
rations and invalidating other independent
expenditure bans.

The Court’s Consistent
Rejection of Austin’s Logic

The Supreme Court’s Buckley decision made it
clear that the only basis for upholding campaign
finance regulations is to prevent “corruption or
the appearance of corruption” in the election pro-
cess. This “exception” to the rule of free speech
guaranteed by the First Amendment was applied
by the Court in a series of cases after Buckley.
While it is not clear that the mere appearance of
corruption should be sufficient to prohibit core

First Amendment speech, the Court has time and
again rejected other theories justifying campaign
finance regulations such as “speech equalization.”
In Buckley, the government argued that it had an
interest in “equalizing the relative ability of indi-
viduals and groups to influence the outcome of
elections” that justified limits on independent
expenditures > However, as the justices said in
the per curiam opinion, “the concept that govern-
ment may restrict the speech of some elements of
our society in order to enhance the relative voice
of others is wholly foreign to the First Amend-
ment.”>> This was upheld by the Court most
recently in Davis v. FEC, in which the Court
noted once again that preventing corruption or
the appearance of corruption is the only legiti-
mate and compelling governmental interest for
restricting campaign finances and that the Court
has continuously rejected equalizing the relative
ability of different individuals and groups to
influence elections as justification for a cap on
independent expenditures.>* Even in McConnell,
the Court noted when assessing standing that
there is no legal right to have the same resources
to influence the electoral process.>’

In 1985, the Court struck down a provision of
the presidential public funding law that made it a
criminal offense for a political committee to make
an independent expenditure of more than $1,000
to further the election of a candidate receiving pub-
lic financing.>® In rejecting this ban on indepen-
dent expenditures, the Court repudiated “the
notion that the PACs form or organization or
method of solicitation diminishes their entitlement
to First Amendment protection. The First Amend-
ment freedom of association is squarely implicated
in these cases.”’

30. 494 U.S. 652 (1990).
31. Austin, 494 U.S. at 660.
32. Buckley, 424 U.S. at 48.
33. Id. at 48-49.

34. 128 S.Ct. 2759, 2773 (2008) (citing Nixon v. Shrink Missouri Government, 528 U.S. 377, 428 (2000) and FEC v. National
Conservative Political Action Committee, 470 U.S. 480, 496-497 (1985)).

35. McConnell, 540 U.S. at 227.

36. National Conservative Political Action Committee, 470 U.S. 480.
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Justice Breyer, a noted liberal on the Court,
wrote the opinion in Colorado Republican Federal
Campaign Committee v. FEC>8 in 1996 that threw
out state limitations on independent expendi-
tures by political parties, noting that such expen-
ditures fall “within the scope of the Court’s
precedents that extend First Amendment protec-
tion to independent expenditures.”>® When Jus-
tice Breyer authored the Courts opinion in
Randall v. Sorrell in 2006 that struck down expen-
diture limitations imposed by Vermont on indi-
viduals running for office, he once again cited
preventing corruption and its appearance as the
primary justification for governmental restric-
tions. Breyer noted that the Court had “consid-
ered other governmental interests advanced in
support of expenditure limitations. It rejected
each.”*®  Breyer pointed out, in contrast to his
dissent in Citizens United, that over the past thirty
years, “this Court has repeatedly adhered to Buck-
ley’s constraints, including those on expenditure
limits” and cited to seven other opinions since
Buckley. !

All of these decisions that struck down various
federal and state attempts to limit independent
expenditures by individuals, political parties, can-
didates, political action committees, and associa-
tions make it very clear that the Court’s decision
in Austin was truly an outlier that conflicted with
the Courts jurisprudence on independent expendi-
tures. It was directly contrary to the leading and
most significant precedent in this area—Buckley v.
Valeo, a case that is constantly cited by proponents
of campaign finance reform to support their views
on this issue.

Restoring Established Precedent:
Citizens United

As Justice Kennedy recognized in Citizens United,
the Court was “confronted with conflicting lines of
precedent: a pre-Austin line that forbids restrictions
on political speech based on the speaker’s corporate
identity and a post-Austin line that permits
them.”* Yet in defending the independent expen-
diture ban, the Solicitor General, Elena Kagan,
basically abandoned the only justification given by
the five-member majority in the Austin case—the
antidistortion rationale that the justices had cre-
ated. As Justice Kennedy said, Kagan instead tried
to claim that the ban was justified on an anticor-
ruption rationale and a shareholder-protection
interest, grounds that had never been used to jus-
tify the ban on independent expenditures. The
problem, of course, with the anticorruption ratio-
nale is that such a justification—if accepted by the
Court—would allow the government to “prohibit a
corporation from expressing political views in
media beyond those presented here.”*?

Under the rationale advanced by those critics,
the Supreme Court should have upheld this federal
statute and thus the ability of the government, as
conceded in oral arguments by the government, to
ban books or pamphlets with a political message—
a claim that crystalizes the radical, anti—free speech
nature of the law. Indeed, given that media corpo-
rations are only statutorily exempted from this fed-
eral law, had the Supreme Court deviated from the
well-established Buckley line of cases and upheld
the burdensome speech restrictions in the law, then
consistent with the opinion, Congress at some
future point could have eliminated the corporate

37.1d. at 494.

38.518 U.S. 604 (1996).

39.1d. at 614.

40. 548 U.S. 230, 241 (2006) (emphasis added).
41.Id. at 242.

42. Citizens United, 130 S.Ct. at 903.

43. Id. at 904. In addition to the independent expenditure ban, the electioneering communication provision of FECA was also
at issue in this case, which prohibits corporations and labor union from making any broadcast, cable, or satellite commu-
nication that refers to a clearly identified candidate for federal office even if there is no appeal to vote for or against the can-
didate that is made within 60 days of a general election or 30 days of a primary and that can be received by 50,000 or more

persons. 2 U.S.C. § 434(f) (3).
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media exemption, giving the government the
authority to ban political speech by any media
organization availing itself of a limited liability
structure—from the New York Times to Fox News.
Those who would seek to uphold the restrictions
on non-media corporate speech while seeking
broader protection for media corporations rest
their claims on the argument that the press has a
greater First Amendment right than individuals or
associations, a view the Court has previously cor-
rectly rejected.**

The shareholder protection defense also asserted
by the government would present the same prob-
lem, since it “would allow the government to ban
the political speech even of media corporations”
based on the disagreement of shareholders “with
the political views the newspaper expresses.”"
There is also no evidence of abuse by corporations
that cannot be corrected by shareholders or that
would justify the Court “creating” a new rationale
for approving the governments violation of the
First Amendment.

The reasons for correcting the outlier error that
is Austin are clear, and were articulated by the
Court in Citizens United. First, the Court noted that
precedent should be respected “unless the most
convincing of reasons demonstrates that adherence
to it puts us on a course that is sure error.”*® The
Austin decision was poorly reasoned and “itself
contravened this Court’s earlier precedents in Buck-
ley and Bellotti.”"" Second, the government did not
even defend Austins antidistortion rationale, and
when a party does not defend “the reasoning of a
precedent, the principle of adhering to that prece-
dent through stare decisis is diminished.”*® Third,

and most importantly, Austin relied on a faulty his-
torical record of campaign finance laws and “aban-
doned First Amendment principles.”*’

The majority’s opinion in Citizens United was not
an act of judicial activism; it was an act of correc-
tion, overruling a twenty-year-old case erroneously
decided by five justices who clearly substituted
their policy views on how elections should be con-
ducted for the dictates of the First Amendment—
contravening a long line of other precedents and
the Constitution itself. Instead, the Court returned
to the principles that had been established in prior
decisions, particularly Buckley and Bellotti, that “the
Government may not suppress political speech on
the basis of the speakers corporate identity.”" As
Chief Justice Roberts pointed out, the Court had
“no way to avoid Citizens United’s broader consti-
tutional argument” because the applicable statute
clearly applied to Citizens United and prohibited
its actions.

The dissent clearly believed that Citizens United
should lose the statutory and constitutional claims
it was making in the case, yet those justices then
bizarrely argued that “the majority should nonethe-
less latch on to one of them in order to avoid reach-
ing the broader constitutional question of whether
Austin remains good law... It even suggests that the
Court’s failure to adopt one of these concededly
meritless arguments is a sign that the majority is
not ‘serious about judicial restraint.”>! As the Chief
Justice correctly observed, this argument is based
on the false premise that avoiding deciding consti-
tutional questions “somehow trumps our obliga-
tion faithfully to interpret the law.”>? Here, the
majority faithfully interpreted the constitutional

44. Austin, 494 U.S. at 691.

45. Citizens United, 130 S.Ct. at 911.
46.1d. at 911-912.

47.1d. at 912.

48. 1d.

49. Id.

50. Id. at 913. Since the part of McConnell v. Federal Election Commission, 540 U.S. 93 (2003) that upheld the electioneering
communication provision had relied on the antidistortion interest from Austin, the Court also overruled that portion of

McConnell.
51. Citizens United, 130 S.Ct. at 918-9109.
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protection in the First Amendment against the
abridgement of the right to speak by Congress—it
would have constituted judicial activism to studi-
ously ignore the First Amendment as the dissent
urged and uphold an obviously unconstitutional
federal statute.

Ledbetter

In Ledbetter v. Goodyear Tire & Rubber Co.,”> the
Supreme Court held that the discriminatory acts
that triggered the time limit for filing a claim with
the Equal Employment Opportunity Commission
could only be discriminatory pay decisions, not
later nondiscriminatory pay decisions that suppos-
edly perpetuated the effects of the earlier discrimi-
nation. As another example of supposed judicial
activism, one critic of the five-member majority’s
opinion written by Justice Alito claimed the Court
had ruled against a “woman paid less than her male
peers for 20 years” because she failed to file her suit
“within 180 days of the first instance of discrimina-
tion” (a statutory requirement) and even “though
she had no way of learning about the discrimina-
tion until years later,”>* a patently false claim.
Another report criticizing the “infamous” and “out-
rageous” decision of the majority, again falsely
stated that Ledbetter was unaware of the discrimi-
natory treatment and claimed that the majority was
“twisting employment and labor law to serve cor-
porate vvrongdoers.”5 >

Contrary to all of these criticisms, the majority’s
opinion in Ledbetter was a straightforward applica-
tion of the law passed by Congress governing dis-

crimination claims. Ledbetter, a female employee of
Goodyear Tire & Rubber Company, had filed a
claim with the EEOC asserting that Goodyear had
discriminated against her in her job evaluations
because she was a woman, actions that resulted in
her receiving lower pay. She then filed a lawsuit
claiming violations of the Equal Pay Act and Title
VII of the Civil Rights Act of 1964. The Equal Pay
Act claim was dismissed but a 6jury found in favor
of Ledbetter’s Title VII claims.”

Title VII makes it unlawful to discriminate
“against any individual with respect to his com-
pensation...because of such individuals...sex.”’
Congress placed a statute of limitations in Title VII,
requiring an employee to first file a charge with the
EEOC within a specified period, either 180 or 300
days depending on the state, “after the alleged
unlawful employment practice occurred.”® 1If a
claim is not filed with the EEOC within that time
limit, no lawsuit can be filed.” In trying to deter-
mine whether Ledbetter filed her lawsuit in com-
pliance with the applicable statutory time limit, the
Court emphasized “the need to identify with care
the specific employment practice that is at issue.”®"
Under a disparate treatment claim such as was
asserted by Ledbetter, prior precedent specified
that the central element of the Court’s analysis must
be determining the discriminatory intent of the
defendant.%!

Ledbetter claimed her case was timely filed
because she was issued discriminatory paychecks
during the 180 days before her EEOC filing, and
also pointed to a decision to deny her a raise that

52.1d. at 919.
53.550U.S. 618 (2007).
54. Aron, supra note 4.

55. PEOPLE FOR THE AMERICAN WAY FOUNDATION, supra note 3.

56. Ledbetter, 550 U.S. at 621-622.
57.42 U.S.C. §2000e-2 (a) (1).
58. Id. 82000e-5 (e) (1).

59. Id. §2000e-5 (f) (1).

60. Ledbetter, 550 U.S. at 624.

61. Id. at 624 (citing Chardon v. Fernandez, 454 U.S. 6 (1981) (per curiam); Teamsters v. United States, 431 U.S. 324 (1977);
Watson v. Fort Worth Bank & Trust, 487 U.S. 977 (1988) (Blackmun, J., joined by Brennan, and Marshall, JJ., concurring

in part and concurring in judgment)).
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was made during that same time period. However,
she did not claim that any of these occurrences
were the result of intentional discriminatory treat-
ment by Goodyear; instead, she claimed that “the
paychecks were unlawful because they would have
been larger if she had been evaluated in a nondis-
criminatory manner prior to the EEOC charging
period. Similarly, she maintains that the 1998 deci-
sion [to deny her a raise] was unlawful because it
‘carried forward’ the effects of prior, uncharged dis-
crimination decisions.”? In other words, Ledbetter
was claiming that her lawsuit was timely even
though the intentionally discriminatory treatment
(her negative job evaluation) had occurred before
the charging time period because the evaluation
“had continuing effects during that period.”®?
Under her view, every paycheck that gave a woman
less pay would be a separate violation of Title VII,
with a new statute of limitations beginning to run
with each paycheck, “regardless of whether the
paycheck simply implements a prior discriminatory
decision made outside the limitations period.”®*

The problem with this view of the law was that it
was completely contrary to the prior precedents of
the Court, not that the five justices in the majority
were engaging in judicial “activism” to “twist” the
law in favor of a corporate defendant. The real
hypocrisy in this case was demonstrated by Justice
Stevens, a liberal lion celebrated by the Left, who
dissented and seems to have completely changed
his views of the law even though the law has not
changed. This is demonstrated by one of the prece-
dents cited by the majority as the basis for its inter-
pretation of the statute of limitations, United Air
Lines, Inc. v. Evans.%3

In United Air Lines, the Court rejected an almost
identical claim because it was untimely. The plain-

tiff, Evans, was forced to resign because United
refused to employ married flight attendants, but
she did not file an EEOC claim. When she was later
rehired, United refused to give her credit for her
prior employment for purposes of seniority.
Although Evans admitted she had not filed an
EEOC claim based on the original, intentional dis-
crimination that caused her resignation, she argued
that United’s refusal to give her credit for her prior
service gave “present effect to [its] past illegal act
and thereby perpetuated[d] the consequences of
forbidden discrimination.”®® The Court rejected
the claim as untimely in an opinion authored by
none other than Justice Stevens:

United was entitled to treat [Evans’ termi-
nation] as lawful after respondent failed to
file a charge of discrimination within the
[relevant time period]. A discriminatory
act which is not made the basis for a
timely charge...is merely an unfortunate
event in history which has no present
legal consequences.”®’

As Justice Alito pointed out in the majority opin-
ion in Ledbetter, “[i]t would be difficult to speak to
the point more directly.”®®

The United Air Lines decision was simply one
opinion out of a number of others that applied the
same rule—that the intentional act of discrimina-
tion must occur within the relevant time period
under Title VII and it is not sufficient that the later
effects of that discrimination occur during the time
period. The time in which to file with the EEOC
begins to run from the date that the intentional
discrimination occurs. In the majority’s opinion,
Justice Alito pointed to Delaware State College v.
Ricks,%” in which a college professors claim was
dismissed as untimely because he filed his claim

62. Ledbetter, 550 U.S. at 624-625.
63. Id. at 625.

64. Id. (citations omitted).

65. 431 U.S. 553 (1977).

66. Ledbetter, 550 U.S. at 625.

67. United Air Lines, 431 U.S. at 558.
68. Ledbetter, 550 U.S. at 626.

69. 449 U.S. 250 (1980).
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after he was terminated, not when he was denied
tenure, which was the act of intentional discrimina-
tion he was contesting. Justice Alito also noted
Lorance v. AT&T Technologies, Inc.,70 in which the
claim of female union workers was dismissed as
untimely because they filed their claim after they
were laid off due to low seniority, not when the
rules governing seniority were changed in the
union contract, which was the specific act that the
women were claiming was intentionally discrimi-
natory. As Justice Alito wrote, the Court held in
these prior cases “that the EEOC charging period
ran from the time when the discrete act of alleged
intentional discrimination occurred, not from the
date when the effects of this practice were felt.”’!

After the Lorance decision, Congress actually
amended Title VII to cover the specific seniority
problem in that case, allowing liability from an
intentionally discriminatory seniority system both
at the time of its adoption and at the time of its
application.”> But it did not amend the law to
change the results of the Delaware State College or
United Air Lines decisions. Critics of the Ledbetter
decision apparently wanted the Court to overlook
these prior precedents, the legislative history of the
law, and the law’s statutory text, in order to change
the results of the case for a sympathetic plaintiff.

Ledbetter’s attempt in her case to circumvent the
intent requirement and the time limit imposed by
Congress in the statute was “unsound.” As Justice
Alito noted, this would shift intent from one act
(the act that consummates the discriminatory
employment practice) to a later act that was not
performed with bias or discriminatory motive. The
effect of this shift would be to impose liability “in
the absence of the requisite intent.””> It would also
distort the integrated, multi-step enforcement pro-
cess of Title VII. Furthermore, such a holding

would have violated the Court’s stated desire to be
respectful of the legislative process that crafted this
statute and “give effect to the statute as enacted.”’”

Ledbetter also claimed that another Supreme
Court case required different treatment of a pay
claim. Bazemore v. Friday involved employees of a
state agency that originally segregated its employ-
ees into “a white branch” and “a Negro branch,”
with the latter receiving less pay.”” In 1965, the
branches were combined but the disparate pay
continued. After Title VII was amended in 1972 to
cover public employees, the black employees sued
over the dual pay disparity. The Court held that
those claims were not time barred because the state
agency had adopted a facially discriminatory pay
structure that continued after 1972. Therefore, “the
employer engages in intentional discrimination
whenever it issues a check to one of these disfa-
vored employees. An employer that adopts and
intentionally retains such a pay structure can surely
be regarded as intending to discriminate on the
basis of race as long as the structure is used.”’®

But the situation in Bazemore was distinctly dif-
ferent than the situation in Ledbetter: “Bazemore
stands for the proposition that an employer violates
Title VII and triggers a new EEOC charging period
whenever the employer issues paychecks using a
discriminatory pay structure. But a new Title VII
violation does not occur and a new charging period
is not triggered when an employer issues pay-
checks pursuant to a system that is facially nondis-
criminatory and neutrally applied. The fact that
precharging period discrimination adversely affects
the calculation of a neutral factor...that is used in
determining future pay does not mean that each
new paycheck constitutes a new violation and
restarts the EEOC charging period.”’” There was
no evidence (and no claim) that Goodyear had

70. 490 U.S. 900 (1989). Justice Stevens also joined this opinion.

71. Ledbetter, 550 U.S. at 627.

72.42 U.S.C. 8 2000e-5(e)(2). See Ledbetter, 550 U.S. at 627, n. 2.

73. Ledbetter, 550 U.S. at 629.

74. 1d. at 630 (citations omitted).
75.478 U.S. 385 (1986) (per curiam).
76. 1d. at 634.
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adopted its pay system in order to discriminate on
the basis of sex, so the Bazemore rationale did not
apply to the Ledbetter case.

The claims made by critics that Ledbetter did
not know about the discrimination and that the
limitation should have been stayed are also not in
accord with the facts in that case. The Court noted
in its decision that it was not addressing the discov-
ery issue because Ledbetter did “not argue that such
a rule would change the outcome in her case.”® In
other words, she made no claim that she did not
know about the discrimination; in fact, her claims
of sex discrimination “turned principally on the
misconduct of a single Goodyear supervisor, who,
Ledbetter testified, retaliated against her when she
rejected his sexual advances during the early 1980%
and did so again in the mid-1990% when he falsi-
fied deficiency reports about her work.””” It is
obvious that Ledbetter could not argue that the
statute of limitations for filing an EEOC claim
should be stayed because she clearly knew about
the unwelcome sexual advances and the deficiency
reports being filed by her supervisor. The fact that
the supervisor who was accused of wrongdoing
had died by the time this case went to trial also
provides a good example of why statutes of limita-
tion are important—if Ledbetter had filed her claim
in accordance with the time limit in the statute, the
supervisors testimony would have been available
to the EEOC and the courts. Such limitation peri-
ods put defendants on notice of claims and prevent
stale claims from being brought at a time when wit-
nesses are no longer available or documentary evi-
dence has been destroyed under normal document
retention policies.

Many of Ledbetter’s arguments in this case were
“policy arguments in favor of giving the alleged vic-
tims of pay discrimination more time before they
are required to file a charge with the EEOC."®" But
those policy arguments were being made to the

wrong branch of the federal government. It was
Congress, not the Court, which chose a very short
deadline for filing employment discrimination
claims with the EEOC. Critics who did not like that
short deadline apparently wanted the Court to
“twist” Title VII to write that deadline out of the
statute. Because the majority refused to do so, but
instead applied the statute as written, they are sup-
posedly “activist” judges who were defying Con-
gress in favor of a corporate defendant.

These charges simply cannot be supported by
what happened in this case. The decision and its
legislative aftermath actually demonstrate the
best features of the U.S. constitutional system
and the separation of powers designed and built
into it by the Framers. The Supreme Court fol-
lowed stare decisis and its own precedents and
interpreted Title VIIs statute of limitations as it
was promulgated by Congress. Congress did not
like the result and, listening to the policy (as
opposed to legal) arguments made in this case,
changed the law with the Lilly Ledbetter Fair Pay
Act of 2009. This act amended the 180-day stat-
ute of limitations for filing a pay discrimination
claim with the EEOC to make it clear that liabil-
ity would accrue (and the time limit would begin
to run) not just when the discriminatory employ-
ment practice occurs, but with respect to dis-
criminatory compensation:

[Wlhen a discriminatory compensation
decision or other practice is adopted, when
an individual becomes subject to a dis-
criminatory compensation decision or
other practices, or when an individual is
affected by application of a discriminatory
compensation decision or other practice,
including each time wage, benefits, or
other compensation is paid, resulting in
whole or in part from such a decision or
other practice.®!

77.1d. at 637.

78. Id. at 642, n. 10 (emphasis added).
79.1d. at 632, n. 4.

80. Id. at 642.

81.42 U.S.C. § 2000e-5(e)(3)(A).
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Conclusion

Following President Obama’s unseemly (and
inaccurate) attack on the Supreme Court’s ruling in
Citizens United during this year’s State of the Union
address, a chorus of liberals, including Obama’s
press secretary, congressional Democrats, and a
number of liberal activist organizations, have mim-
icked the claim that the Supreme Court is con-
trolled by “conservative activists.” This most recent
attack comes on the heels of similar criticism that
has been made about the Court’s ruling in the Led-
better case.

But the facts of these cases and an examination
of the legal analysis applied by the justices in their
majority opinions show that there is no merit to
any of these claims. These criticisms are actually
evidence of the vulnerability to the charge of Left-

L\
e A

wing activism that has been properly and correctly
leveled against some liberal federal judges for refus-
ing to follow the law and imposing their social and
ideological views in the courtroom. By ascribing
the “activist” label to conservative judges, liberals
appear to be attempting to damage the public
image of the Supreme Court and specific justices.
These attacks are also clearly an attempt to propa-
gate a moral equivalency with liberal judges who
are, in actuality, activists. It is unfair to the justices
on the Court who participated in these decisions
and is a cynical and derisive tactic that injures the
publics faith and confidence in the judicial system.

—Robert Alt is the Deputy Director of, and Hans A.
von Spakovsky is a Senior Legal Fellow in, the Center
for Legal & Judicial Studies at the Heritage Foundation.
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