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The New York legislature’s June 24 vote to rede-
fine the family and recognize homosexual marriage 
will have a number of short-term and long-term 
impacts within and well beyond the Empire State.1 
The vote does not signal an end to the now two-
decade fight over the meaning of marriage. A new 
phase—not an endgame—has begun. Here are five 
key impacts whose full import will unfold in the 
coming months.

1. The vote continues an adverse trend for 
marriage law in New York. Last year, the Empire 
State became the 50th state to repeal a fault-based 
divorce law.2 Weakened emphasis on the durability 
of marriage as a heterosexual institution has helped 
to undermine the stability of the institution and has 
contributed to the rising incidence of cohabitation 
and out-of-wedlock births, a phenomenon that is 
now nearly universal in Western nations.3 

Rather than a natural institution designed to 
bring the two sexes together around the mutual task 
of forming homes and raising the next generation of 
children, marriage has become in some locales a list 
of temporary bargains between adults that is meant 
to secure interests and benefits. The result is a less 
child-centered, duty-based, and future-focused 
institution. Redefining marriage continues a trend 
away from policies that focus social resources on 
children and long-term civil society.

2. The policy change emanates from a legisla-
ture and is reversible by the legislature. Chang-
es in the meaning of marriage have been initiated 

by both legislatures and court rulings, but judicial 
activism has often taken the lead.4 Court rulings 
regarding homosexual marriage have sparked sharp 
debates in Hawaii (1993); Vermont (1999, creating 
homosexual civil unions); Massachusetts (2003); 
Connecticut (2008); and Iowa (2009). In other 
cases, legislatures have acted alone to adopt homo-
sexual marriage: California (2005, vetoed by then-
Governor Arnold Schwarzenegger); Maine (2009); 
New Hampshire (2009); the District of Columbia 
(2010); and now New York (2011). 

The California Supreme Court ultimately ruled 
to create same-sex marriage in the Golden State, but 
that decision was reversed by referendum in 2008—
the only occasion to date when a state court ruling 
imposing same-sex marriage has been overturned 
by popular vote. The New Hampshire legislature is 
set to vote on repealing its same-sex marriage law 
early next year.5 Pro–traditional marriage groups 
vow to take the New York law to referendum,6 and 
Minnesota will hold its own referendum on the 
issue in November 2012. Steps have been taken 
toward ballot initiatives in Iowa and Indiana as well. 
The importance of all these votes is elevated by the 
action in New York. 
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3. Religious liberty is suffering a death of a 

thousand cuts, and the collision of religious/ 
moral conscience and nondiscrimination laws 
still looms. 

The debate in New York and the votes of sev-
eral Republican lawmakers came down to complex 
questions of religious liberty and whether the law 
would protect religious institutions and individu-
als from forced participation in and recognition of 
homosexual marriages.7 Some lawmakers would 
like to protect religious institutions from the after-
math of marriage redefinition, but doing so can be 
difficult when nondiscrimination laws put religious 
entities and people who support traditional moral-
ity and marriage as the union of one man and one 
woman on par with the racially bigoted.8 As a result, 
nondiscrimination statutes, even without but espe-
cially with marriage/family redefinition laws, imper-
il a host of religious and moral freedoms, including:

•	 Closing of religious adoption agencies, 

•	 Forced participation of private businesses in 
same-sex marriages, 

•	 Elimination of marriage benefits in employ-
ment, and 

•	 Loss of access to professional licenses in 
counseling. 

These conflicts show no sign of abating.

4. Redefinition of the family is the clear goal 
of same-sex marriage activists. States have a vari-
ety of legislative tools at their disposal to ease the 
abilities of same-sex and others couples to do such 
things as making medical decisions for one anoth-
er, securing hospital visitation privileges, reduc-
ing estate taxes, and the like. Public agencies and 
businesses, measuring their own fiscal needs and 
the wisdom of the decision, can choose to allow 
employees to designate another person to receive 
company benefits without creating a new relation-
ship status to facilitate those benefits.

It is increasingly clear that the primary pur-
pose of same-sex marriage laws is not to alleviate 
legal hurdles or provide particular benefits but to 
confer social approval on a new understanding of 
the institution of the family. As Democratic State 
Senator Carl Kruger of Brooklyn admitted before 
the New York vote, “What we’re about to do is 
redefine what the American family is. And that’s a 
good thing.”9 

5. Marriage is a mega-issue and merits a full-
scale national debate in 2012. The creation of 
same-sex marriage in New York does not necessarily 
signal a sea change in the marriage issue nationwide. 
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To date, no popular vote has validated same-sex 
marriage anywhere in the United States. In contrast, 
30 states have enacted constitutional amendments 
designed to protect marriage. New York is one of 
the most liberal states in the union, and its action, 
apart from the fact that it has no residency require-
ment for marriage, may have no immediate effect on 
other states.

New York does illustrate, however, the potency of 
political leadership. Governor Andrew Cuomo (D) 
expended considerable energy on the issue, mak-
ing it a cornerstone of his first year in office. He did 
not “lead from behind.” The outcome in New York 
will spur activists on the marriage issue to redouble 
their efforts to secure national political leadership 
for their cause, and next year’s presidential election 

may come to resemble 2004’s in the intensity of the 
debate over the meaning of marriage.10 

A Decision Left with the American People. 
Finally, the debates and votes in New York and else-
where indicate something about the fundamental 
character of representative institutions: They have 
the ability to do—and undo—great good. Courts 
tempted to intervene in the process and create new 
and fictitious constitutional rights should recognize 
the limits of their role in this tidal battle. No court 
should have the final word in the debate over mar-
riage, and no citizen should fail to see the risks the 
nation is running with the decline of marriage.

—Charles A. Donovan is Senior Research Fellow in 
the Richard and Helen DeVos Center for Religion and 
Civil Society at The Heritage Foundation.
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