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Key Points
Abstract
Religious freedom is one of the core 
principles upon which the American 
system of government is based. And 
yet religious freedom in America 
is under assault: Politicians mock 
the faithful’s claims of religious 
conscience, while government entities 
and actors treat religious freedom 
and expression as obstacles to be 
overcome rather than as important 
values to protect. Individuals of all 
faiths or none, and from all points on 
the political and ideological spectrum, 
should be alarmed at the mounting 
assault on the free exercise of religion 
and freedom of religious expression. 
The erosion of one constitutional 
right—especially one as fundamental 
as religious liberty and the freedom 
of speech—may serve as a precedent 
for the erosion of other rights to the 
detriment of all Americans.

All across America, religious insti-
tutions and individuals are being 

subjected to increasing restrictions 
on their free exercise of religion and 
freedom of speech—a crackdown that 
can be seen in a variety of different 
contexts ranging from employers 
or health care professionals being 
required to provide or facilitate 
abortions against the dictates of 
their faith to street evangelists and 
public school students seeking to 
share their religious viewpoints 
with others. This rising disregard for 
religious liberty represents a marked 
break from the long-standing 
American tradition of accommodat-
ing religious practice and expression 
that predates the ratification of the 
Constitution.

The freedom to live and speak 
in accordance with one’s religious 
tenets is one of the core principles 
upon which the American system of 
government is based, with a his-
torical foundation that predates the 
Declaration of Independence and 
the U.S. Constitution. For example, 
one year before the Declaration 
of Independence was signed, the 
Continental Congress passed a reso-
lution exempting individuals with 
pacifist religious convictions from 
military conscription:
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As there are some people, who, 
from religious principles, can-
not bear arms in any case, this 
Congress intend no violence to 
their consciences, but earnestly 
recommend it to them, to con-
tribute liberally in this time of 
universal calamity, to the relief 
of their distressed brethren in 
the several colonies, and to do all 
other services to their oppressed 
Country, which they can con-
sistently with their religious 
principles.1

The deep reverence that America’s 
earliest leaders held for religious 
freedom stands in stark contrast to 
the disdain for claims of religious 
conscience seemingly held by some 
current government leaders. For 
example, House Minority Leader 
Nancy Pelosi (D–CA) famously 
stated that health care providers who 
refuse on moral grounds to perform 
abortions “have this conscience 
thing.”2

As detailed below, the experience 
of law firms like the American Center 
for Law and Justice (ACLJ) and 
other religious organizations and 
individuals provides dramatic proof 
that religious liberty is under assault 
and that an unwavering determina-
tion to protect religious liberty and 
religious speech is needed now more 
than ever.

Religious Liberty as a 
Foundational Principle

Prior to the enactment of the 
U.S. Constitution, conflicts between 
religious exercise and government-
imposed requirements “primarily 
centered around three issues: oath 
requirements, military conscrip-
tion, and religious assessments.”3 
Professor Michael McConnell writes 
that “[t]he resolution of these con-
flicts suggests that exemptions were 
seen as a natural and legitimate 
response to the tension between law 
and religious convictions.”4 Further, 
when the bill of rights was ratified,

[I]t was accepted that govern-
ment should, when possible, 
accommodate religious prac-
tice…. Americans in the Colonies 
and early States thought that, if 
an individual’s religious scruples 
prevented him from complying 
with a generally applicable law, 
the government should, if pos-
sible, excuse the person from the 
law’s coverage.5

The cherished position of reli-
gious freedom at the time the First 
Amendment was ratified must be 
taken into account when interpreting 
the First Amendment’s command that 

“Congress shall make no law respect-
ing an establishment of religion, or 
prohibiting the free exercise thereof….”

The writings of America’s 
Founding Fathers made it clear that 
they viewed religious freedom as 
occupying the highest rung of civil 
liberty protections. For example, 
George Washington wrote that “the 
establishment of Civil and religious 
Liberty was the Motive that induced 
me to the field of battle.”6 His belief 
that the government should accom-
modate persons on the basis of 
conscience was quite evident when 
he argued that “[t]he conscientious 
scruples of all men should be treated 
with great delicacy and tenderness: 
and it is my wish and desire, that 
the laws may always be extensively 
accommodated to them, as a due 
regard for the protection and essen-
tial interests of the nation may jus-
tify and permit.”7

In a 1789 letter to the United 
baptists in Virginia, Washington 
also promised that he would fight any 
efforts by the government to threat-
en religious liberties:

If I could have entertained the 
slightest apprehension that 
the Constitution framed in the 
Convention, where I had the 
honor to preside, might possibly 
endanger the religious rights of 
any ecclesiastical Society, cer-
tainly I would never have placed 
my signature to it; and if I could 
now conceive that the general 

1. Michael McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 103 Harv. L. Rev. 1409, 1469 (1990).

2. Geoffrey Surtees & Jordan Sekulow, Rep. Pelosi, Conscience Is More than a ‘Thing’, Wash. Post (Dec. 6, 2011), http://www.washingtonpost.com/blogs/religious-
right-now/post/rep-pelosi-conscience-is-more-than-a-thing/2011/12/06/gIQAUw7KZO_blog.html.

3. McConnell, supra note 1, at 1466.

4. Id.

5. City of Boerne v. Flores, 521 U.S. 507, 557 (1997) (O’Connor, J., dissenting). In addition, states began to enact statutes protecting the priest–penitent privilege 
within the first several decades after the Constitution was ratified. See, e.g., Cox v. Miller, 296 F.3d 89, 102–04 (2d Cir. 2002) (referencing New York statute 
enacted in 1828).

6. Mark L. Rienzi, The Constitutional Right Not to Participate in Abortions: Roe, Casey, and the Fourteenth Amendment Rights of Healthcare Providers, 87 Notre Dame L. 
Rev. 1, 36 (2011) (quoting Michael Novak & Jana Novak, Washington’s God 111 (2006)).

7. Id. (quoting George Washington, Letter to the Annual Meeting of Quakers (1789), in The Papers of George Washington 266 (Dorothy Twohig ed. 1993)).
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Government might ever be so 
administered as to render the 
liberty of conscience insecure, I 
beg you will be persuaded that no 
one would be more zealous than 
myself to establish effectual bar-
riers against the horrors of spiri-
tual tyranny, and every species of 
religious persecution.8

Further, in 1785, in his Memorial 
and Remonstrance Against Religious 
Assessments, James Madison wrote:

The religion then of every man 
must be left to the conviction and 
conscience of every man; and it is 
the right of every man to exer-
cise it as these may dictate. This 
right is in its nature an unalien-
able right…. It is the duty of every 
man to render to the Creator 
such homage and such only as 
he believes to be acceptable to 
him. This duty is precedent, both 
in order of time and in degree of 
obligation, to the claims of Civil 
Society…. [T]he equal right of 
every citizen to the free exercise 
of his religion according to the 
dictates of conscience is held 
by the same tenure with all our 
other rights. If we recur to its ori-
gin, it is equally the gift of nature; 
if we weigh its importance, it 
cannot be less dear to us….9

Like Washington and Madison, 
Thomas Jefferson also wrote exten-
sively about the Constitution’s pro-
tection of the freedom of conscience:

No provision in our Constitution 
ought to be dearer to man than 
that which protects the rights 
of conscience against the enter-
prises of the civil authority. It has 
not left the religion of its citizens 
under the power of its public 
functionaries, were it possible 
that any of these should consider 
a conquest over the consciences 
of men either attainable or appli-
cable to any desirable purpose…. 
I trust that the whole course of 
my life has proved me a sincere 
friend to religious as well as civil 
liberty.10

On another occasion, Jefferson 
stated that the government has 
authority “over such natural rights 
only as we have submitted to them. 
The rights of conscience we never 
submitted, we could not submit.”11

Soon after the Louisiana 
Territory was acquired by the United 
States in 1803, the French Ursuline 
Sisters of New Orleans wrote to 
President Jefferson seeking assur-
ances that “[t]he spirit of justice 
which characterizes the United 
States of America” would allow 

them to continue their spiritual and 
corporal works of mercy.12 Jefferson 
replied that “[t]he principles of the 
Constitution and government of the 
United States are a sure guarantee 
[that your religious institution] will 
be preserved to you sacred and invio-
late, and that your institution will be 
permitted to govern itself according 
to [its] own voluntary rules, without 
interference from the civil author-
ity.”13 Jefferson concluded his letter 
by assuring the Sisters that their reli-
gious institution would receive “all 
the protection which my office can 
give it.”14

Moreover, the Supreme Court has 
noted on numerous occasions that 

“[g]overnment policies of accom-
modation, acknowledgment, and 
support for religion are an accepted 
part of our political and cultural 
heritage.”15 The Court has stated that 

“[w]hen the state…cooperates with 
religious authorities by adjusting the 
schedule of public events to sectar-
ian needs, it follows the best of our 
traditions…. To hold that it may not 
would be to find in the Constitution 
a requirement that the government 
show a callous indifference to reli-
gious groups.”16

In sum, the historical foundation 
for a strong commitment to pro-
tecting religious liberty cannot be 
debated. As the following examples 

8. The Founding Fathers & the Debate Over Religion in Revolutionary America: A History in Documents 137–38 (Matthew L. Harris & Thomas S. Kidd, eds. 
Oxford U. Press 2012).

9. James Madison, A Memorial and Remonstrance (1785), reprinted in 8 The Papers of James Madison 400 (R. Rutland & W. Rachal eds. 1973).

10. Thomas Jefferson, Reply to Address to the Society of the Methodist Episcopal Church at New London, Connecticut, February 4, 1809, in The Complete 
Jefferson (S.K. Padover, ed. Duell, Sloan & Pearce, Inc. 1943).

11. Thomas Jefferson, Notes on the State of Virginia 265 (1782), quoted in Rienzi, supra note 6, at 36.

12. Letter from Thomas Jefferson to Sister Marie Theresa Farjon de St. Xavier (Aug. 22, 1804), available at http://www.churchstatelaw.com/
historicalmaterials/8_8_12.asp [hereinafter Letter to the Ursuline Sisters]; John Tracy Ellis, Documents of American Catholic History 184–85 (Bruce Pub. Co. 
1962).

13. Ellis, supra note 12, at 185 (1962); Letter to the Ursuline Sisters.

14. Id.

15. Allegheny County v. ACLU, 492 U.S. 573, 657 (1989).



4

LEGAL MEMORANDUM | NO. 88
OCTOber 1, 2012

illustrate, however, current govern-
ment entities and actors often treat 
religious freedom and expression as 
obstacles to be overcome rather than 
as important values to protect.

Religious Objections to 
Participation in Abortion

The Supreme Court once 
observed: “Men and women of good 
conscience can disagree, and we 
suppose some always shall dis-
agree, about the profound moral 
and spiritual implications of ter-
minating a pregnancy, even in its 
earliest stage.”17 Many of the current 
struggles for the protection of reli-
gious liberty stem from government 
attempts to force individuals who 
sincerely and vehemently oppose 
performing or facilitating abortions 
(including through abortion-induc-
ing drugs) to do so. This issue is dis-
tinct from the question of the extent 
to which the government itself may 
limit, protect, or facilitate access to 
abortions.

One of the greatest assaults on 
religious liberty and faith-based 
institutions in the history of the 
United States, the U.S. Department 
of Health and Human Services 
(HHS) mandate requires non-
exempt employers to cover steriliza-
tion, prescription contraceptives, 
abortion-inducing drugs, and related 
patient education and counseling 
services in their health insurance 
plans. A narrow exemption covers 
houses of worship, but countless 
religious employers, such as religious 
schools and universities, hospitals, 

and charities, are forced either to 
comply with the HHS mandate in 
violation of their faith or to pay sig-
nificant financial penalties.

AS THE SUPREME COURT HAS 

EXPLAINED, ONE’S RELIGIOUS 

EXERCISE IS SUBSTANTIALLY 

BURDENED WHEN A LAW PROHIBITS 

AN ACT REQUIRED BY ONE’S FAITH, 

REQUIRES AN ACT FORBIDDEN BY 

ONE’S FAITH, OR FORCES A PERSON 

TO CHOOSE EITHER TO VIOLATE 

HIS OR HER FAITH OR TO INCUR 

IMPRISONMENT OR FINANCIAL LOSS.

The HHS mandate violates the 
religious Freedom restoration Act 
(rFrA), a federal law that prohibits 
the federal government from impos-
ing a substantial burden upon a 
person’s exercise of religion—unless 
the government can demonstrate 
that imposing that burden is the 
least restrictive means of further-
ing a compelling governmental 
interest.18 The rFrA was enacted 
in response to the Supreme Court’s 
decision in Employment Division v. 
Smith,19 in which the Court held that 
laws that substantially burden the 
exercise of religion do not violate 
the Free exercise Clause of the First 
Amendment so long as they are neu-
tral laws of general applicability.

As the Supreme Court has 
explained in cases such as Sherbert 
v. Verner,20 one’s religious exercise 
is substantially burdened when a 

law prohibits an act required by 
one’s faith, requires an act forbid-
den by one’s faith, or forces a person 
to choose either to violate his or her 
faith or to incur imprisonment or 
financial loss. The HHS mandate vio-
lates the rFrA because it substan-
tially burdens the religious exercise 
of numerous entities and individuals, 
and the government cannot prove 
that requiring these entities and 
individuals to provide objectionable 
services is the least restrictive way to 
achieve any compelling government 
interest.

In defense of their religious free-
dom, numerous religious employers 
that are subject to the HHS man-
date have filed lawsuits around the 
country. For example, the ACLJ 
represents a private business and its 
owner in a lawsuit filed in Missouri 
and has also filed a dozen amicus cur-
iae briefs on behalf of 79 Members 
of Congress in support of other HHS 
mandate challenges. Despite what 
some have argued, these cases are 
not about denying anyone access to 
contraceptives; the government itself 
could provide or pay for the services 
at issue. rather, the challenges focus 
on the Administration’s conscription 
of objecting religious employers into 
violating the core tenets of their faith.

In a similar vein, there are con-
tinued battles over whether phar-
macists should be forced to violate 
their religious and moral beliefs 
by dispensing contraceptives that 
can induce abortions. Over the past 
several years, the ACLJ has repre-
sented pharmacists and pharmacy 

16. Zorach v. Clauson, 343 U.S. 306, 313–14 (1952).

17. Planned Parenthood v. Casey, 505 U.S. 833, 850 (1992).

18. The Supreme Court held that Congress lacked the authority to impose RFRA’s requirements on state and local governments, City of Boerne, 521 U.S. 507, but 
some states have enacted their own versions of RFRA. See, e.g., Tex. Civ. Prac. & Rem. Code § 110.001 et seq.

19. 494 U.S. 872 (1990).

20. 374 U.S. 398 (1963).
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owners in Illinois, and in one such 
case last year, the judge struck down 
an Illinois provision that requires 
pharmacists to dispense abortion-
inducing drugs. In that case, there 
was no evidence that a single person 
in Illinois was unable to obtain emer-
gency contraception due to a phar-
macist’s religious objection.21 In addi-
tion, earlier this year, a federal judge 
in Washington enjoined enforcement 
of state pharmacy rules designed to 
force religious objectors to dispense 
abortion-inducing drugs.22

Although the First Amendment 
typically does not apply to private 
entities such as a private hospital or 
a company that operates pharmacies, 
federal and state statutes provide 
some protections for religious free-
dom in this context. In particular, 
Title VII of the Civil rights Act of 
1964 imposes an affirmative duty on 
many private employers to reason-
ably accommodate the religious 
practices and beliefs of their employ-
ees unless doing so would impose 
an undue hardship on the employer. 
Thus, when employees ask to be 
excused from a job requirement that 
conflicts with their religious faith—
such as providing objectionable 
contraceptives or abortion services—
in many instances, the employer is 
legally required to grant this request.

Numerous cases brought by 
health care professionals seeking to 
protect their rights under Title VII 

and similar state laws are being liti-
gated across the country.

Religious Expression  
in the Public Arena

religious individuals and enti-
ties continue to face restrictions on 
their ability to share their religious 
message with others. For example, 
the ACLJ recently assisted in get-
ting criminal charges dropped 
against evangelists seeking to share 
their faith on a public sidewalk in 
Missouri.23 And earlier this year, 
the U.S. Court of Appeals for the 
Sixth Circuit held that Tennessee 
Technological University violated a 
preacher’s First Amendment rights 
by requiring him to provide notice of 
his intent to speak at the open areas 
of campus, as well as details concern-
ing his intended topics of discussion, 
14 business days in advance.24 This 
type of litigation continues despite 
the fact that evangelism on public 
property through the spoken and 
written word enjoys the full protec-
tion of the First Amendment.

In the latest phase of litiga-
tion that began in 1995, the bronx 
Household of Faith obtained an 
injunction allowing the church to 
continue holding Sunday worship 
services in a New York City school 
building.25 Similarly, author Ilene 
Vick needed a court order to gain 
equal access to public library rooms 
in Putnam County, Tennessee, to 

discuss her book, Personality Based 
Evangelism, because of an uncon-
stitutional policy that banned the 
use of library rooms for religious 
purposes.26

The fact that equal access litiga-
tion continues to be necessary is 
outrageous; almost 20 years ago, 
the Supreme Court held that deny-
ing religious organizations the 
same access to public facilities as 
secular organizations is unconsti-
tutional.27 Perhaps there is a contin-
ued (albeit incorrect) belief that the 
establishment Clause requires or 
allows discrimination against reli-
gious organizations with respect to 
the use of public facilities.

THE ESTABLISHMENT CLAUSE 

PROVIDES NO LEGAL JUSTIFICATION 

FOR THE GOVERNMENT TO VIOLATE 

THE FREEDOM OF SPEECH OR 

RELIGIOUS LIBERTY OF PRIVATE 

INDIVIDUALS AND ORGANIZATIONS.

As the Supreme Court 
has explained, however, “the 
Constitution…affirmatively man-
dates accommodation, not merely 
tolerance, of all religions, and forbids 
hostility toward any.”28 In addi-
tion, the Court has acknowledged 
that there is no “constitutional 
requirement which makes it neces-
sary for government to be hostile 

21. Jay Sekulow, Illinois: Victory for Pro-life Pharmacy Owners, ACLJ (Apr. 5, 2011), http://aclj.org/pro-life/illinois-victory-for-pro-life-pharmacy-owners.

22. Stormans Inc. v. Selecky, 844 F. Supp. 2d 1172 (W.D. Wash. Feb. 22, 2012).

23. Carly Gammill, Victory: Street Evangelists Exonerated, Free Speech Protected, ACLJ (Aug. 23, 2012), http://aclj.org/free-speech-2/victory-street-evangelists-
exonerated-free-speech-protected.

24. McGlone v. Bell, 681 F.3d 718 (6th Cir. 2012).

25. Bronx Household of Faith v. Bd. of Educ., 2012 U.S. Dist. LEXIS 91015 (June 29, 2012).

26. Vick v. Putnam County, No. 2:10-cv-80 (M.D. Tenn.) (Doc. No. 20, consent order dated Jan. 12, 2011).

27. Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384 (1993).

28. Lynch v. Donnelly, 465 U.S. 668, 673 (1984).
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to religion and to throw its weight 
against efforts to widen the effective 
scope of religious influence.”29 The 
establishment Clause provides no 
legal justification for the government 
to violate the freedom of speech or 
religious liberty of private individu-
als and organizations.

In the past few years, several city 
governments across the country have 
targeted pro-life crisis pregnancy 
centers through laws that violate 
these organizations’ freedom of 
speech. These centers are often affili-
ated with, or run by, religious orga-
nizations or individuals that seek to 
provide information and assistance 
to pregnant women who are consid-
ering having an abortion.

The ACLJ is currently represent-
ing two organizations that operate 
several crisis pregnancy centers in 
New York City in a lawsuit challeng-
ing a city law that imposes burden-
some disclosure and confidentiality 
requirements and compels disclaim-
ers by crisis pregnancy centers. Last 
year, the organizations obtained a 
preliminary injunction holding that 
the law violates their freedom of 
speech, and the judge observed that 

“[w]here…the government seeks to 
affirmatively require government-
preferred speech, its efforts raise 
serious First Amendment con-
cerns.”30 This case and similar cases 
are pending before federal courts.

Religious Exercise and 
Expression at Public 
Universities

At public universities across 
the country, students and teach-
ers continue to have their freedoms 
of religion and speech limited. The 
Supreme Court has declared:

[T]he First Amendment…does 
not tolerate laws that cast a pall 
of orthodoxy over the classroom. 
The vigilant protection of con-
stitutional freedoms is nowhere 
more vital than in the commu-
nity of American schools. The 
classroom is peculiarly the “mar-
ketplace of ideas.” The Nation’s 
future depends upon leaders 
trained through wide exposure 
to that robust exchange of ideas 
which discovers truth “out of a 
multitude of tongues, [rather] 
than through any kind of author-
itative selection.”31

And yet, despite the Court’s clear 
holding, public universities still try 
to suppress religious freedoms. For 
instance, the ACLJ recently repre-
sented an astronomy professor in 
a lawsuit against the University of 
Kentucky for not hiring him because 
some of the search committee mem-
bers were concerned that he was an 
evangelical Christian. The case was 
ultimately settled after the univer-
sity agreed to pay him $125,000.32

More recently, the ACLJ opposed 
a decision by several public univer-
sities in New York to remove tradi-
tional religious holidays from their 
academic calendars in the name 
of efficiency.33 In another example, 
Wichita State University’s policy 
concerning the collection and dis-
tribution of mandatory student fees 
prohibited funding for “non-schol-
arly religious activities,” although 
non-scholarly secular activities were 
funded. The ACLJ wrote a letter to 
the university on behalf of a student 
explaining that the policy violated 
the First Amendment, and the uni-
versity repealed the discriminatory 
funding restriction.34

In addition, in light of the 
Supreme Court’s 2010 decision in 
Christian Legal Society v. Martinez,35 
law firms like the ACLJ continue to 
advise religious student organiza-
tions that are faced with intrusive 
mandates requiring them to accept 
members or leaders who do not 
adhere to the organization’s core 
beliefs as a condition for university 
recognition or funding.

Religious Exercise and 
Expression at Other  
Public Schools

Numerous students continue to 
have their religious freedom and 
speech limited at public elementary, 
middle, and high schools. The follow-
ing examples of cases that the ACLJ 

29. Zorach, 343 U.S. at 314.

30. Evergreen Ass’n v. City of New York, 801 F. Supp. 2d 197, 204 (S.D.N.Y. 2011) (internal citation omitted).

31. Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967) (internal citations omitted).

32. Bill Bumpas, School, Astronomer Settle Hiring Dispute, ACLJ (Jan. 20, 2011), http://aclj.org/american-heritage/onenewsnow-com---school-astronomer-settle-
hiring-dispute.

33. More Universities Cancel Religious Holidays, ACLJ (Mar. 29, 2012), http://aclj.org/american-heritage/universities-cancel-religious-holidays.

34. David French, Righting a Wrong at Wichita State, ACLJ (Feb. 24, 2012), http://aclj.org/free-speech-2/righting-wrong-wichita-state.

35. 130 S. Ct. 2971 (2010).
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has been involved with illustrate this 
problem:

■■ A New York middle school indefi-
nitely suspended a student for 
wearing rosary beads for religious 
reasons in violation of a dress 
code. The student sued, and after 
the court issued an injunction, the 
case was settled, with the school 
clearing the student’s record and 
paying nearly $25,000 in damages, 
fees, and costs.36

■■ A public school in Hawaii invited 
parents to include messages to 
their children in the yearbook 
but refused to include one par-
ent’s encouraging bible quote. 
The principal ultimately agreed 
to include the bible quote in the 
yearbook.37

■■ The principal of a public school in 
Indiana withheld permission for a 
student to pass out religious flyers 
to other students that contained 
an e-mail address and website 
where students could submit 
prayer requests, although other 
students had been allowed to pass 
out flyers with secular content. 
The superintendent ultimately 
granted approval for the student 
to pass out the religious flyers.38

■■ A student at a public middle school 
in New York delivered notes with 
encouraging bible verses to a few 
other students, but the principal 
told her that, due to complaints 
from parents, she could not pass 
out personalized religious notes 
in the future. After the ACLJ 
intervened, the student’s mother 
received a letter from the super-
intendent informing her that her 
daughter’s First Amendment 
rights would be respected in the 
future.39

■■ A student was told that he could 
not use the bible as a historical 
reference for a writing project on 
roman history, although he was 
eventually permitted to do so.40

■■ A student at a public elemen-
tary school wrote a short poem 
in her journal that included the 
line, “Love is the earth that God 
made.” Her teacher crossed out 
that line and said that discussion 
of God was not allowed in class. 
After the student’s father shared 
a letter from the ACLJ with the 
teacher, she explained that she 
had believed that any discussion 
of religion in a public school class-
room was prohibited.41

■■ A high school student wanted to 
drop a music class that required 
him to sing songs that conflicted 
with his faith. The principal 
told the student that he would 
not allow him to drop the class 
because he wanted the student to 
learn “tolerance.” The principal 
ultimately allowed him to drop 
the class.42

■■ The principal of a public school in 
New York City caused an uproar 
by refusing to allow kindergarten 
students to perform “God bless 
the USA” at their graduation cer-
emony.43 The students had been 
rehearsing the song for several 
months, but the principal pulled 
the song shortly before the event 
due to a concern about “offending 
other cultures.” 

With respect to these kinds of 
cases, the Supreme Court has consis-
tently held that public school students 
and teachers do not “shed their con-
stitutional rights to freedom of speech 
or expression at the schoolhouse 
gate.”44 Although the specific legal 
tests that are applied vary depending 
on whether a student’s expression is 
curriculum-related,45 there is no legal 
basis—such as a fear of violating the 
establishment Clause—for censoring 

36. Bill Bumpas, “Rosary” Case Finally Settled, ACLJ (Nov. 2, 2010), http://aclj.org/aclj/onenewsnow---rosary-case-finally-settled.

37. CeCe Heil, Victory: Religious Speech Granted Equal Access in Hawaii Public School, ACLJ (Mar. 21, 2012), http://aclj.org/free-speech-2/victory-religious-speech-
granted-equal-access-hawaii-public-school.

38. CeCe Heil, School Will Now Allow Student’s Religious Flyers, ACLJ (Feb. 28, 2012), http://aclj.org/school-prayer/school-allow-student-religious-flyers.

39. CeCe Heil, Student Free Speech Upheld in New York State, ACLJ (Apr. 12, 2012), http://aclj.org/free-speech-2/student-free-speech-upheld-new-york.

40. CeCe Heil, Student Allowed to Use Bible in School, ACLJ (Jun. 12, 2012), http://aclj.org/school-prayer/student-allowed-use-bible-school.

41. CeCe Heil, Reference to God Removed from Student Assignment, ACLJ (Jun. 8, 2012), http://aclj.org/free-speech-2/reference-god-removed-student-assignment.

42. CeCe Heil, Does “Tolerance” Trump a Student’s Religious Liberty?, ACLJ (Jun 1., 2012), http://aclj.org/free-speech-2/tolerance-trump-student-religious-liberty.

43. Letter from Jay Alan Sekulow to Superintendent Isabel DiMola, Community Education Council District 21 (June 12, 2012), available at http://c0391070.cdn2.
cloudfiles.rackspacecloud.com/pdf/aclj-letter-on-god-bless-usa-ban.pdf.

44. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969).

45. See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988); Bethel Sch. Dist. v. Fraser, 478 U.S. 675 (1986); Tinker, 393 U.S. 503.
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a student’s expression solely because 
it is religious.

Indeed, as the Supreme Court has 
noted, “secondary school students 
are mature enough and are likely to 
understand that a school does not 
endorse or support student speech 
that it merely permits on a nondis-
criminatory basis. The proposi-
tion that schools do not endorse 
everything they fail to censor is not 
complicated.”46

Other Recent Examples
In addition to the above-noted 

cases, a few recent incidents pro-
vide clear evidence that the assault 
against American’s religious free-
dom continues—on all fronts. For 
instance, a state licensing officer in 
Washington told a Christian day care 
center that it must remove posters 
depicting the “Tree of Good and evil” 
from a classroom wall, and a bible 
verse from a chapel wall, because the 
content was “too negative” and might 
frighten children. After the ACLJ 
wrote a letter to the Washington 
state government explaining that 
the licensor’s decision violated the 
day care center’s First Amendment 
rights, the Washington State 
Attorney General’s Office overturned 
the decision.47

The continued marginalization 
of religious entities and expression 

is not limited to government actors. 
For example, a study of the policies 
and practices of social media plat-
form and service providers—such 
as the iTunes App Store, Facebook, 
Google, and Twitter—that was 
conducted last year by the National 
religious broadcasters concluded 
that “Christian ideas and other reli-
gious content face a clear and present 
danger of censorship on web-based 
communication platforms.”48 In addi-
tion, NbC created a firestorm last 
year when it aired a clip of children 
reciting the Pledge of Allegiance with 
the words “under God” edited out of 
the Pledge.49

Although this collection of recent 
examples does not implicate the 
First Amendment because private 
actors were involved, they are just 
the tip of the iceberg in terms of a 
trend of limiting religious liberty and 
expression.

An Alarming Trend
Although religious and moral 

objections to government mandates 
and restrictions are nothing new, the 
current nonchalant and sometimes 
hostile attitude toward religious 
freedom that is held by many govern-
ment leaders—and some segments of 
the general public—runs counter to 
the long-standing American tradi-
tion of respecting the freedom of 

conscience and freedom of speech. A 
steadfast commitment to one’s reli-
gious scruples was once lauded as a 
virtue, but in the current public dis-
course, religious objectors are often 
chastised as seeking special treat-
ment that would impose their values 
on others.50

The apparent unpopularity of 
the expression of religious values 
through actions or words brings 
to mind Justice Oliver Wendell 
Holmes’s observation that “we 
should be eternally vigilant against 
attempts to check the expression 
of opinions that we loathe and 
believe to be fraught with death”51 
and the Supreme Court’s more 
recent reminder that “[t]he First 
Amendment protects expression, be 
it of the popular variety or not.”52

Individuals of all faiths or none, 
and from all points on the political 
and ideological spectrum, should 
be alarmed at the mounting assault 
on the free exercise of religion and 
freedom of religious expression. The 
erosion of one constitutional right—
especially one as fundamental as 
religious liberty and the freedom of 
speech—may serve as a precedent 
for the erosion of other rights to the 
detriment of all Americans.

—Jay Alan Sekulow is Chief 
Counsel of the American Center for 
Law and Justice.
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