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Abstract

Burma has undertaken a series of
reforms at a pace no one anticipated
Jjust a few short years ago. The Obama
Administration’s policy toward
Burma lacks sufficient protections
against Burmese backsliding on
reforms. Congress should reassert
its role in Burma policy by setting
precise criteria for Burma’s progress
and tying failure to achieve these
benchmarks to re-imposition of the
major U.S. sanctions.
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resident Barack Obama’s

November visit to Burma show-
cased his Administration’s approach
to Burma. It is one of gentle persua-
sion and positive reinforcement,
except for sanctions tightly targeted
at specific individuals and entities.
In the President’s words, he seeks to
extend a hand to an unclenching fist.

Whether encouraged by
Administration outreach or not—and
the Administration has presented
developments in Burma as both'—
change is afoot. The Burmese gov-
ernment has undertaken a series of
reforms at a pace no one anticipated
just a few short years ago. Still, the
U.S. needs a policy response that is
more than lifting sanctions and set-
ting broad objectives if it is to achieve
its long-held, bipartisan goal of lib-
erty for the Burmese people. There
must be a clear downside for the
regime if it falls short.

The Administration has repeated-
ly emphasized that reforms in Burma
are not “irreversible.” Congress
should reinforce this by affirming
precise criteria and tying failure
of the Burmese regime to achieve
them to re-imposition of the major
sanctions already lifted. In so doing,
Congress will reassert its traditional
role in Burma policy.

KEY POINTS

m The Burmese government has
undertaken a series of reforms at
apace no one anticipated justa
few short years ago.

m The U.S. needs a policy response
that is more than lifting sanc-
tions and setting broad objec-
tives. In one year the U.S. has
gone from “maximum pressure”
to lifting the principal parts of the
sanctions regime.

m Congress should reassert its role
in Burma policy and establish
specific benchmarks which if not
met will trigger re-imposition of
the major sanctions that have
been lifted.

m Specifically, Burma should
release all political prisoners;
grant all Rohingya either citizen-
ship or acommensurate pro-
tected status; make progress in
guaranteeing rights of expres-
sion, association, assembly,
and religion; hold free and fair
elections in 2015; and implement
constitutional reform that curbs
the military’s control over the
civilian government.




BACKGROUNDER | NO. 2749
DECEMBER 12, 2012

Congress Backs
Administration Approach

As aresult of the changes in
Burma, alliances that grew in
Washington over the past 20 years
are breaking apart and reshap-
ing. The side in favor of engagement
has grown much stronger, while
the pressure camp has weakened.
Senator Mitch McConnell (R-KY)
and Senator John McCain (R-AZ),?
former leaders of the pro-sanction
camp, now favor engagement. The
Administration is consulting with
them and other congressional lead-
ers as it moves forward.

The acquiescence of Burmese
opposition leader Aung San Suu Kyi
has undoubtedly influenced the Hill.
This is appropriate given her long
sacrifice and leadership. At the same
time, however, policymakers should
consider how Suu Kyi’s role is chang-
ing. She likely does not understand
the power that her words carry in
Washington and how little control
she has over them once she speaks
them. Washington has overridden
her position® at least once, when it
permitted investment in the oil and
gas industry. In the process, the
nuance in her support for lifting
sanctions was lost.

Suu Kyi is in a precarious politi-
cal situation in Burma in which she
is hard put to support any sanc-
tions on a government of which she

is now part—although she does say
the sanctions now being lifted were
critical to moving Burma to the
point where it is today in the politi-
cal reform process. She is hardly in a
position to refuse a visit to Burma by
the American President or Secretary
of State. In fact, her concerns about
the President’s visit were also
overridden.*

BO KYI POINTS OUT THAT “NONE
OF THE BENCHMARKS OUTLINED

BY THE UNITED STATES, INCLUDING
THE RELEASE OF ALL POLITICAL
PRISONERS, HAVE BEEN MET....
WORSE, THERE ARE NO CONDITIONS
FOR THE RE-IMPOSITION OF
SANCTIONS."”

The U.S. is Suu Kyi’s principal
international supporter. With no
credible threat to publicly oppose or
dispute the details of U.S. policy and
with little independent congressional
support, she has no leverage in the
relationship.

Suu Kyi undoubtedly supports the
change in the nature of U.S. policy.
Likely, she also calculates that where
she disagrees on the details, it is
best to make the most of a situation
she cannot control. This makes her
public statements—even her private
statements to American politicians,

given their propensity to shout from
the rooftops her vindication of their
own positions—less reliable indica-
tors of what she truly believes.

Human Rights Camp
Deserves a Voice in Congress
With Suu Kyi no longer the final
word about the situation in Burma,
Congress needs to broaden its
vision. Several prominent human
rights groups, including Human
Rights Watch and U.S. Campaign for
Burma, have expressed reservations
or outright objections to President
Obama’s November visit to Burma.®
They argued that the reforms in
Burma are tenuous and that con-
tinuing serious abuses indicate
underlying power realities. Thus, the
President’s visit sent the wrong sig-
nal. Human rights groups have also
consistently argued that sanctions
are being lifted too rapidly.
The case against the rapid change
in Burma policy—in one year the U.S.
has gone from “maximum pressure”
to lifting the principal parts of the
sanctions regime—was best sum-
marized by Bo Kyi, a founder of the
Assistance Association for Political
Prisoners, a Thailand-based human
rights activist group best known for
its accounting of political prison-
ers in Burma. Bo Kyi points out that
“none of the benchmarks outlined
by the United States, including the
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release of all political prisoners, have
been met.... Worse, there are no
conditions for the re-imposition of
sanctions.”®

The human rights community
has a point. Lifting U.S. import
restrictions on November 16 was
the last big move. Residual bits of
U.S. sanctions against Burma will
remain for many years, such as trav-
el and asset bans against particular
individuals and organizations, pro-
hibition on certain military-to-mil-
itary activities and assistance, con-
tinued restrictions on the import of
jadeite and rubies, restrictions on
investments and financial services
tied to Burma’s armed forces, and
the arms embargo. However, none of
these measures serve well as instru-
ments of pressure. They are simple
safeguards against U.S. contribution
to abuses. As Bo Kyi indicates, there
is no specific indication of what
would constitute cause to re-impose
sanctions.

Tying Specific Reverses
to U.S. Response

A we’ll-know-it-when-we-see-
it approach is not acceptable for
determining what constitutes cause
to re-impose sanctions. Congress
should reassert its role in Burma
policy and set clear expectations for
the Administration. Working back
from Burma’s national elections
in 2015, Congress should establish
three certification periods and pair
Administration reports with the
re-imposition of specific sanctions
unless specific benchmarks are met:

First Period. During the first
period, Burma should:

m Grant the International
Committee of the Red Cross
full access to prisons and fol-
low through on establishment
of the effective presence of the
U.N. High Commissioner for
Human Rights. In connection
with President Obama’s visit, the
Burmese government announced
commitments in both areas. The
Administration should see that it
keeps its word.

m Release all political prisoners.
The Burmese government has
thus far released about 800 politi-
cal prisoners. The 51, including
prominent human rights leader
Myint Aye, released on the eve of
President Obama’s November visit,
bring the number remaining to
216.” All releases have been con-
ditional, and new political arrests
continue even as other prison-
ers are released. Among the most
recent re-arrested and released
on bail is U Gambira, organizer
of the 2007 Saffron Revolution
and a guest of honor at President
Obama’s speech at Rangoon
University.

m Negotiate a cease-fire with the
Kachin in Northern Burma.
The Kachin remain outside the
the network of cease-fires that
the regime has reached with other
ethnic groups. The Burmese gov-
ernment should reach a cease-fire,

withdraw troops from Kachin
areas, and establish a timetable
for areal peace process.

s Make progress in establish-
ing formal dialogues between
ethnic groups and the govern-
ment. Without such dialogues,
cease-fires will not hold, and a
broad, just peace is not possible.
Maintaining cease-fires demands
movement on underlying issues,
particularly constitutional
reforms that guarantee an accept-
able level of autonomy, empower-
ment, and resource sharing.?

If Burma fails to meet these crite-
ria, the U.S. should:

= Oppose assessment missions,
technical assistance, and loans
from international financial
institutions (IFIs). In February
2012, the Administration lifted
U.S. opposition to assessment
missions from institutions such as
the IMF, World Bank, and Asian
Development Bank. In October,
Congress provided additional
waiver authority necessary to sup-
port new IFI loans.

Second Period. During the sec-
ond period, Burma should:

m Legalize the Rohingya. Nothing
in Burma—or Southeast Asia
for that matter—has offended
the conscience in the past sev-
eral years like the plight of the
Rohingya in Burma’s western
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border state of Rakhine. In
addition to ending attacks on
the Rohingya in which security
forces and local authorities have
been complicit,’ the government
must address the legal issues
underlying the Rohingya’s suf-
fering. Rohingya who already
qualify for citizenship under
Burmese law should be given

it, and the remainder should be
given citizenship or a commensu-
rate protected status.

continuing “progress” across the
range of freedoms necessary to
ensure the rights of the Burmese
people. New laws should truly lib-
eralize, not simply establish more
efficient frameworks for deter-
mining and enforcing penalties
for political crimes.

Demonstrate that it has sev-
ered military relations with
North Korea. The Burmese
government has given repeated
assurances on this score. The U.S.

Third Period. During the third
period, Burma should:

Hold elections in 2015 that

are “free and fair”, as deter-
mined by international observ-
ers. The Burmese government
should allow into the country any
reputable international observer
group, private or governmental, to
certify the elections.

Implement constitutional
reform that curbs the mili-

= Extend and codify politi- needs to vigilantly follow up on tary’s control over the civil-
cal reforms. Many of the most the government’s commitment. ian government. Burma should
widely heralded changes, such Recent reports about the seizure end the military’s guarantee to
as the easing of censorship rules, of components potentially part of one-fourth of the seats in the
are tentative. Restrictions on anuclear weapons program from national and local assemblies.
the media and the institutions North Korea to Burma are not This goes directly to the right of
for enforcing censorship remain. encouraging.'” the Burmese people to change
Legal reforms should be care- their government and its ability to
fully examined to ensure that If Burma fails to meet these crite- carry out further constitutional
they truly liberalize the Burmese ria, the U.S. should: reform. A democratic victory in
media. Guidelines to the media 2015 and peace in ethnic areas
issued by a government that has = Re-impose the ban on invest- will be incomplete if the Burmese
effectively unchecked constitu- ment, retroactive to July 2012, military retains the power to
tional power to make politically when the restriction was lifted. block government action.
motivated arrests may be a more
efficient means of managing Restore the export restrictions If Burma fails to meet these crite-
opinion, but they will not make on financial services, reverting ria, the U.S. should:
the media much freer than pre- to the conditions of the general
publication censorship. license issued on April 17, 2012. = Re-impose the ban on Burmese

The license made exceptions for imports. Congress renewed

= Make progress in guaranteeing not-for-profit activities in basic the legal basis for the ban on
rights of expression, associa- human needs, democracy building imports in September 2012, and
tion, assembly, and religion. To and good governance, education President Obama, in consulta-
continue the current open-handed activities, sporting activities, non- tion with Congress, waived them
policy, the Administration should commercial development projects in November. This was the last
be able to certify to Congress at a directly benefiting the Burmese major U.S. sanction on Burma to
minimum that there are signs of people, and religious activities." be lifted.
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Remnants of Engagement
and Leverage

Even if Burma fails to meet any of
these benchmarks, several changes
in U.S. policy will remain: pres-
ence of a U.S. ambassador in Burma,
availability of financial services for
nongovernmental organizations,
humanitarian assistance, democ-
racy promotion assistance, coun-
ternarcotics assistance (if Burmese
authorities are certified cooperative),
and visas for selected pro-reform
Burmese officials to visit the U.S.
This level of activity is appropriate
given the changes that have hap-
pened over the past year and a half.

By the same token, even if Burma
meets all of the criteria, including
an election in 2015 that honors the
right of the Burmese to change their
government, many sanctions will
remain, including the caveats that
the Administration has made in its
easing of sanctions. Lifting these

residual sanctions will depend on
continued progress on rule of law
and reforms in other specific areas,
including the use of forced labor

and child soldiers, repatriation of
refugees, treatment of internally
displaced people, and withdrawal

of government troops from ethnic
areas. Even with a legitimate demo-
cratic government, the military could
conceivably continue to exercise an
unacceptable degree of autonomy.
Restrictions on military-to-military
contact and assistance programs,
including I-MET, as well as the arms
embargo should be the last sanc-
tions lifted. This will give pro-reform
forces appropriate leverage long into
a genuine post-election transition to
civilian rule.

Conclusion

The Administration’s “action for
action” policy first enunciated by
Secretary Clinton after her historic

visit to Burma in 2011 has gone by
the boards. It is now racing ahead,
abandoning necessary caution and
leverage. Regrettably, Congress is let-
ting it happen.

The Obama Administration has
emphasized that as long as the legal
framework for sanctions remains in
place, it has insurance against the
Burmese backsliding on reforms.
Even under the most optimistic of
scenarios, this insurance will be
useful in guarding against counter-
revolution following the 2015 elec-
tions. In the meantime, however,
Congress needs to step in and add
the “stick” back to a policy that has
become all “carrot.” It can do this by
reasserting its historic role in Burma
policy, setting concrete objectives,
and clarifying the consequences of
underperformance.

—Walter Lohman is Director of the
Asian Studies Center at The Heritage
Foundation.




