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San Bernardino Mortgage Seizure Plan
Raises Serious Constitutional Concerns

Andrew M. Grossman

S an Bernardino County’s reported
attempt to use eminent domain
to expropriate mortgages could be
struck down by the courts as incon-
sistent with the requirements of the
Fifth Amendment’s Takings Clause.
Although weakened by decades of
court decisions ignoring its original
meaning, the clause remains a vital
protection of private property rights,
particularly where the government
seeks to seize property from one
private party for the narrow benefit
of another.

Not only does the San Bernardino
plan run afoul of that limitation, but
itis also structured so as to deny
mortgage owners the full degree of
‘just compensation” to which they are
entitled by the Takings Clause.

Any attempt to seize mortgages
from their owners would inevita-
bly be met with litigation that could
drag on for years, substantially
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undermining any benefit the county
may hope to achieve. County officials
would be reckless to discount these
concerns.

Secret Plotting over Property.
San Bernardino County, and several
cities within it, have apparently been
in secret negotiations with a private
firm, Mortgage Resolution Partners
(MRP), to use the government’s
power of eminent domain to seize
underwater mortgages and trans-
fer them to MRP.! MRP would then
restructure the mortgages on terms
to reduce homeowners’ payments
while ensuring a profitable return
for itself. Anticipating the contro-
versy that would ensue were its plans
disclosed, MRP asked its negotiat-
ing partners to sign non-disclosure
agreements, but word has nonethe-
less leaked.?

MRP was right to fear public
scrutiny, because any plot to seize
property raises serious concerns
regarding Americans’ constitutional
rights. The Takings Clause provides
that “private property [shall not] be
taken for public use, without just
compensation.”

As amatter of original meaning,
the clause imposes two substantive
limitations on the use of eminent
domain: (1) Any taking must be for a

“public use,” and (2) the government

must provide the property’s owner
“just compensation.” Its overrid-
ing purpose, the Supreme Court has
explained, is “to bar Government
from forcing some people alone to
bear public burdens which, in all
fairness and justice, should be borne
by the public as a whole.” The San
Bernardino proposal violates this
principle wholesale.

The Public Use Requirement.
Due to the public use requirement,

“it has long been accepted that the
sovereign may not take the property
of A for the sole purpose of transfer-
ring it to another private party B,
even though A is paid just compensa-
tion.”® The only relevant exception
recognized by the courts to this rule
is if, in the transfer itself, there is
some broader public purpose, such as
alleviating blight® or monopolization
of land resources.’

But that purpose must be real and
substantive and may not be a pre-
text. In Kelo v. New London (2005), a
five-justice majority of the Supreme
Court held that a municipality could
use eminent domain to seize prop-
ertyin an area thatit had designated
as “distressed” to facilitate a rede-
velopment project. This plan, held
the Court, was comprehensive and
by no means a pretext for unlawful
taking for private benefit; by contrast,
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the Court explained, “a one-to-one
transfer of property, executed out-
side the confines of an integrated
development plan ... would certainly
raise a suspicion that a private pur-
pose was afoot,” notwithstanding
any proffered public purpose.®

Because the San Bernardino pro-
posal addresses properties one at a
time (rather than in a comprehensive
fashion) and provides a substantial
but narrow benefit to an ascertain-
able private party (i.e., MRP), it argu-
ably falls outside the scope of activity
approved by the Court in Kelo, which
is recognized as the high-water mark
of government’s eminent domain
power. This casts serious and sub-
stantial doubt on its constitutionali-
ty. Indeed, even after Kelo, the courts
have continued to take seriously
their duty to sniff out claims of pre-
textual purpose.’

Unjust Compensation.
Moreover, the proposal may also
violate the Takings Clause’s “just
compensation” requirement. The
appropriate measure of compensa-
tion for a taking is fair market value,
or “what a willing buyer would pay
in cash to a willing seller at the time
of the taking.”® The courts have also
recognized that current market value
may provide inadequate compensa-
tion when it would fail to indemnify
the owner for the full extent of his
loss, such as where nearby properties
that have been sold are not properly
comparable."

Yet the San Bernardino pro-
posal invites this kind of systematic
under-compensation by targeting
only mortgages that are up to date
in areas where others are in default
or even foreclosure, such that there
may be no properly comparable sale

prices. Cornell Law School Professor
Robert Hockett, whom MRP hired to
provide a legal analysis supporting
its proposal, acknowledges this prob-
lem in a roundabout way when he
observes that, due to structural fea-
tures of the local real estate markets
at issue, fair market value “might
even exceed current market value.”'?
This is in tension with his sugges-
tion, made more prominently in the
proposal, that compensation could
be “determined up front via munic-
ipality-procured appraisals,” which
would be unlikely to reflect anything
beyond current value.®

In short, even assuming that seiz-
ing mortgages satisfies the “public
use” requirement, municipalities
would still face an unattractive
choice: pay current market value and
face an even greater litigation risk or
fully compensate mortgage owners
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for the possibility of future apprecia-
tion, dramatically increasing the cost
of the intervention.

Property Rights Are Not the
Problem. The fundamental flaw
underlying the San Bernardino pro-
posal is the mistaken assumption
that violating the property rights of
unpopular parties—those holding
mortgage-backed securities—can
somehow strengthen the real estate
market without causing massive

collateral damage. But the reality is
that weakening property rights ulti-
mately increases uncertainty, under-
mines markets, and often fails to
accomplish the government’s goals:
For example, the redevelopment
project for which homes were seized
in Kelo never came to be.

If San Bernardino moves forward
with its mortgage-seizure proposal,
the only guarantee is that it will face
massive litigation at substantial cost

that could drag on for years while
doing nothing to improve the hous-
ing market. Violating constitution-
ally protected property rights, which
Americans regard as sacrosanct, can
hardly be worth the cost.
—Andrew M. Grossman is Visiting
Legal Fellow in the Center for Legal
& Judicial Studies at The Heritage
Foundation.




