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Urging Federal Contractors to Violate the WARN Act

Hans A. von Spakovsky

efusing to follow federal law

has become the hallmark of
this Administration, but the White
House’s latest arrogant, unlawful
ploy goes even further and may end
up costing the American taxpayer a
great deal of money.

On September 28, the Office of

Management and Budget issued
a “guidance” letter that assures
defense contractors that the fed-
eral government will pay for any
legal damages incurred for fail-
ing to issue layoff notices related
to sequester-induced job losses as
required by the Worker Adjustment
and Retraining Notification (WARN)
Act.! Specifically, the guidance states
that “any resulting employee com-
pensation costs for WARN Act liabil-
ity as determined by a court, as well
as attorneys’ fees and other litiga-
tion costs (irrespective of litigation
outcome),” will “qualify as allowable
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costs and be covered by the contract-
ing agency.”

In other words, the White House
is telling defense contractors that the
American taxpayer will compensate
them for any liability incurred for
violating federal law.

This guidance is the second
notice issued by the government
after defense contractors such as
Lockheed Martin and EADS warned
of impending layoffs because of auto-
matic spending cuts in the defense
budget.? However, the guidance is
completely silent as to what legal
authority enables the Administration
to make such a guarantee—and for a
good reason: There is none.

An Expensive Proposition.
Sending employees layoff notices 60
days before a plant closing or mass
layoftis required under the WARN
Act,? alaw that President Barack
Obama previously supported. In
2007, when he wanted to amend the
WARN Act to force employers to give
90 days’ notice, then-Senator Obama
said:

American workers who have
committed themselves to their
employers expect in return to
be treated with a modicum of
respect and fairness. Failing
to give workers fair warning...

ignores their need to prepare for
the transition.... Many of these
workers support families that
are living from pay check to pay
check, squeezed by the demands
of rising health care costs, the
declining value of their homes,
and wages that have been stag-
nant for decades. It adds insult
to injury to close a plant without
warning employees.*

Being shielded from this notice
requirement no doubt provides
comfort to defense contractors who,
according to the law, would other-
wise have to issue the notice letters
by November 2 (four days before
the election) in order to meet the
January 2 start date for the spending
cuts. Many of the defense contractor
employees who would receive WARN
notices are located in Virginia, a key
battleground state.

Lawsuits related to a failure to
meet the 60-day deadline can be very
expensive, especially when multi-
plied by tens of thousands of affected
employees, such as the 123,000
employees whom Lockheed CEO
Bob Stevens said would receive such
notices. Employers who violate the
WARN Act are liable to their former
employees for “back pay for each day
of aviolation” and “benefits under
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an employee benefit plan,” as well as
a penalty of $500 for each day that
notice has not been sent to the local
government where the layoffs will
occur.?

Defense Cuts Uncertain?

This is not the first time the White
House has taken action in order to
prevent layoff notices from being
issued before the election. The
September 28 letter of guarantee
refers to a guidance letter released
by the Department of Labor (DOL)
on July 30.° This guidance set out
the government’s interpretation of
the WARN Act and DOL regulations,
concluding that it would be “nei-
ther necessary nor appropriate” for
defense contractors to issue such
notices. That guidance claimed that
the cuts due for January 2 were tech-
nically “uncertain.”

But WARN Act regulations
require that letters be sent out if
layoffs are “reasonably foreseeable”
by the employer.” The July 30 guid-
ance did not ease the concerns of
Lockheed’s lawyers, who advised
Stevens that the requirement to issue
the layoff notices by November 2
was “so clear they believed they were

forced to send them out or face legal
retribution from employees for not
doing so.”® Based on DOL’s regula-
tions, this was sound legal advice.

The government’s summer guid-
ance letter specified that in order
to avoid any “anxiety” on the part
of employees, notices must not be

“overbroad.” In other words, there
must be “specific contract termina-
tions” by the government before
layoft notices can be deemed “consis-
tent with the WARN Act.” However,
the regulations cited in the summer
guidance actually state that these
notices must be issued to employees

“who may reasonably be expected to
experience an employment loss” and
that even if “the employer cannot
identify the employee who may rea-
sonably be expected to experience an
employment loss...the employer must
provide notice.”

The summer guidance also
instructed defense contractors that
since the jobs that will be axed can-
not yet be known, they would be
exempted from the 60-day notice
requirement. Although the guidance
refers in part to the regulation’s defi-
nition of “reasonably foreseeable,”

that interpretation does not stand up
to scrutiny. According to the regula-
tions, the circumstances that make
such mass layoffs “foreseeable” are
based on whether the employer
exercised “commercially reasonable
business judgment” that a “similarly
situated employer” would make “in
predicting the demands of its par-
ticular market.”

The conclusion reached by
Lockheed and other “similarly situ-
ated” defense contractors that mas-
sive layoffs will occur if the billions of
dollars in impending defense spend-
ing cuts from the looming seques-
tration come to pass' is certainly
a “commercially reasonable” one.
Indeed, under these circumstances,
a different conclusion would most
likely be held to be commercially
unreasonable.

These clear and unambiguous
regulations explain Lockheed’s
reluctance to follow the govern-
ment’s initial guidance not to issue
the required WARN Act notices. It
also explains why Lockheed and the
other contractors needed an addi-
tional taxpayer-funded indemnifi-
cation guarantee—which the White
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House has now provided—as a way
to counter their fears of enormous
litigation costs.

Unlawful Guidance. This
guarantee is not only unprecedent-
ed but also potentially unlawful.

The Appropriations Clause of the
Constitution states, “No Money shall
be drawn from the Treasury, but
in Consequence of Appropriations
made by Law.”"* The federal
Antideficiency Act says that an
“officer or employee” of the govern-
ment may not “make or authorize an
expenditure or obligation exceeding
an amount available in an appropria-
tion or fund.”*

Congress has made no appropria-
tion to reimburse defense contrac-
tors for civil liability incurred by
them for violating the WARN Act.
Appropriations made by Congress for
defense contracts to purchase items
such as fighter aircraft contain no

provision allowing such funds to be
used to pay attorneys’ fees and any
other costs or liability resulting from
a defense contractor’s not complying
with a federal law such as the WARN
Act.

Government contractors who
rely on this “guarantee” from the
White House do so at their peril:

If this Administration or a new
Administration changes its mind
and withdraws the guarantee, those
contractors will have no cause of
action against the government for
the cost of WARN Act violations.

In OPM v. Richmond, the Supreme
Court considered “whether errone-
ous oral and written advice given by
a Government employee to a benefits
claimant may give rise to estop-

pel against the Government and so
entitle the claimant to a monetary
payment not otherwise permitted by
law.” The Court held that “payments

of money from the Federal Treasury
are limited to those authorized by
statute” and that estoppel could not
be asserted against the federal gov-
ernment to collect funds that had not
been appropriated for that purpose.'®
Abuse of Authority. Whatever
the reason, the Administration
has issued an interpretation of the
WARN Act that is contrary to the law
and provides a financial guarantee
that is not authorized under federal
law. This is the ultimate abuse of
the President’s executive author-
ity: inducing federal contractors to
violate a federal law and promising
to use taxpayer funds to reimburse
them for any resulting liability that
they incur for violating that law.
—Hans A. von Spakovsky is a
Senior Legal Fellow in the Center
for Legal & Judicial Studies at The
Heritage Foundation.
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