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Key Points
Abstract
In United States v. Windsor 
and Hollingsworth v. Perry, the 
Supreme Court will consider the 
constitutionality of government policies 
that reflect traditional marriage—that 
is, marriage as a union between one 
man and one woman. If the Court 
does not dismiss these cases on 
jurisdictional grounds, it should act to 
uphold traditional marriage. Nothing 
in the Court’s jurisprudence suggests 
that the right of same-sex couples to 
have their relationships recognized as 
marriages is so fundamental as to be 
protected by the Constitution’s Due 
Process Clause. Nor does the Equal 
Protection Clause require that result, 
given the societal purpose and value of 
marriage as furthering procreation and 
child-rearing. Because the Constitution 
does not speak to this question, it is 
one that is left to ordinary political 
processes, not to judicial fiat.

On December 7, 2012, the 
Supreme Court of the United 

States announced that it would hear 
two cases challenging laws that 
define the institution of marriage as 
it has traditionally been understood: 
as a union between one man and one 
woman.

In United States v. Windsor,1 the 
Court will review the decision by the 
U.S. Court of Appeals for the Second 
Circuit holding that Section 3 of the 
Defense of Marriage Act (DOMA), 
which defined marriage as one man 
and one woman for purposes of fed-
eral law, was unconstitutional. In 
Hollingsworth v. Perry,2 the Court 
will review the Ninth Circuit’s deci-
sion striking down Proposition 8, 
which California voters adopted in 
2008 to reestablish the definition of 
marriage as the union of a man and 
a woman in that state after judicial 
action had redefined it to include 
same-sex couples. The plaintiffs in 
both cases argue that the govern-
ment’s refusal to recognize same-sex 
marriage violates their Due Process 
and Equal Protection rights.

There are ample grounds for the 
Supreme Court to reject those argu-
ments. The Court has been justifiably 
wary of establishing new rights sub-
ject to heightened judicial review and, 
in the process, limiting the domain 
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■■ In Windsor and Hollingsworth, 
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man and one woman Holling-
sworth challenges for purposes 
of federal law; and California’s 
Proposition 8, which reaffirmed 
traditional marriage in that state.
■■ Because the Obama Administra-
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■■ The Court has held that same-
sex marriage is not a fundamen-
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in relevant respects, to opposite-
sex couples. Moreover, policies 
recognizing only traditional mar-
riage further society’s compelling 
interests in procreation and child-
rearing, among other things.
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of the democratic process. Courts 
throughout the centuries have recog-
nized the central role of traditional 
marriage in procreation, child-rear-
ing, and society, rebutting any claim 
that the government’s interest in 
furthering the institution of tradi-
tional marriage is unsupported by a 
compelling interest, much less by a 
rational basis.

The Defense of Marriage Act 
and Windsor

DOMA was enacted to prevent the 
policies of a single state from deter-
mining the policies of all the states 
and the federal government. Nearly 
20 years ago, the Hawaii Supreme 
Court ruled that denying marriage 
licenses to same-sex couples was 
sex discrimination that, under the 
Hawaii Constitution, was subject to 
strict scrutiny.3 Under that standard, 
a statute must be invalidated unless 
the state can prove that it is narrowly 
tailored to further a compelling state 
interest. Not surprisingly, after the 
case was returned to the trial court 
for it to apply strict scrutiny, the trial 
court held that Hawaii’s marriage 
law violated the Equal Protection 
Clause of the Hawaii Constitution. 
In response, the voters of Hawaii 
amended their state constitution to 
restore the definition of marriage 
as being between one man and one 
woman.

Nonetheless, the action by the 
Hawaii courts raised the specter that 
parties to same-sex relationships 
sanctioned as “marriages” in Hawaii 
might seek recognition of those 

“marriages” in every other state. 
Article IV of the U.S. Constitution 
requires that “Full faith and credit 

shall be given in each state to the 
public acts, records, and judicial pro-
ceedings of every other state.”

There is a public policy exception—
states are not required to accept 
contested policy judgments made 
by other states lest one state’s policy 
be foisted on every other state—but 
Congress sought to reinforce the 
public policy exception through the 
exercise of its constitutional power 
to “prescribe…the effect” to be given 
to state acts by confirming that no 
state had to give “effect” to same-sex 
marriages performed in other states. 
Section 2 of the Defense of Marriage 
Act provided as much while recogniz-
ing that some states might choose 
to redefine marriage to encom-
pass same-sex couples. Section 3 
of DOMA then defined marriage as 
between one man and one woman for 
purposes of federal law.

The plaintiff in Windsor, Edith 
Windsor, contends that Section 3 
deprived her of the estate-tax spou-
sal deduction because she and her 
lesbian partner, though legally mar-
ried in Canada and then domiciled 
in New York, were not recognized 
as married for purposes of federal 
law. The U.S. District Court for the 
Southern District of New York held 
that Section 3 of DOMA violated the 
Equal Protection component of the 
Fifth Amendment’s Due Process 
Clause. Even before the case was 
heard by the Court of Appeals for 
the Second Circuit, requests for 
Supreme Court review were filed, but 
the Second Circuit considered the 
appeal quickly, rushing out a decision 
affirming the district court’s judg-
ment that Section 3 of DOMA was 
unconstitutional.

The Second Circuit applied 
“heightened scrutiny,” a legal doc-
trine normally reserved for invidious 
classifications such as those based 
on race, nationality, and gender. This 
was a first among the federal appel-
late courts, and the judges on the 
Second Circuit panel that rendered 
the decision were split two to one. 
Although Windsor and the other 
DOMA cases currently pending 
before the Supreme Court all chal-
lenge Section 3, the Court’s ruling 
will likely implicate the constitution-
ality of Section 2 as well.

Courts throughout the 

centuries have recognized the 

central role of traditional 

marriage in procreation, 

child-rearing, and society, 

rebutting any claim that 

the government’s interest in 

furthering the institution 

of traditional marriage is 

unsupported by a compelling 

interest, much less by a rational 

basis.

California’s Proposition 8  
and Hollingsworth

Over the past decade, the people 
of California have engaged in an epic 
and emotional battle over the defini-
tion of marriage. The battle has pit-
ted the majority of the state’s citizens 
against every branch of their state 
government.

In 1994, the legislature added 
Section 308 to its Family Code, man-
dating that marriages contracted in 

1.	  Windsor v. United States, 699 F.3d 169 (2d Cir. 2012), cert. granted, __ S.Ct. __, 2012 WL 4009654 (Dec. 7, 2012).

2.	  Perry v. Brown, 671 F.3d 1052 (9th Cir. 2012), cert granted, __ S.Ct. __, 2012 WL 3134429 (Dec. 7, 2012).

3.	  Baehr v. Miike, 910 P.2d 112 (Haw. 1996).
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other states would be recognized as 
valid in California if they were valid 
in the state where performed. As 
other states (or their state courts) 
began to recognize same-sex rela-
tionships as “marriages,” it became 
clear that Section 308 would require 
California to recognize those rela-
tionships as “marriages” as well, 
even though another provision of 
California law, Family Code Section 
300, specifically defined marriage as 
between “a man and a woman.” This 
problem was resolved by the March 
2000 passage of Proposition 22, a 
statutory initiative adopted by a 61 
percent to 39 percent majority that 
provided, “Only marriage between a 
man and a woman is valid or recog-
nized in California.”4

In 2005, the legislature passed a 
bill in direct violation of Proposition 
22: A.B. 849, which would have 
eliminated the gender requirement 
of Family Code Section 300. That 
bill was vetoed by Governor Arnold 
Schwarzenegger for violating the 
state constitutional requirement 
that the legislature cannot repeal 
statutory initiatives adopted by the 
people. Meanwhile, the mayor of San 
Francisco (now the lieutenant gov-
ernor) took it upon himself to issue 
marriage licenses to same-sex cou-
ples in direct violation of Proposition 
22. Although the California Supreme 
Court rebuffed that blatant disre-
gard of the law,5 it ultimately ruled 
that Proposition 22 violated the state 
constitution.6

The people of California respond-
ed immediately, approving at the 
first opportunity another initiative, 
Proposition 8, which was already 
scheduled for the November 2008 
ballot. Proposition 8 effectively over-
turned the decision of the California 
Supreme Court, but it was immedi-
ately challenged on the grounds that 
it was an unconstitutional revision of 
the state constitution rather than a 
valid constitutional amendment.

The attorney general of 

California, who had opposed 

Proposition 8, not only refused 

to defend the initiative in court, 

but also affirmatively argued 

that it was unconstitutional, 

despite his statutory duty to 

“defend all causes to which the 

State…is a party.”

The attorney general of the state, 
who had opposed Proposition 8, not 
only refused to defend the initia-
tive in court, but also affirmatively 
argued that it was unconstitutional, 
despite his statutory duty to “defend 
all causes to which the State…is a 
party.”7 As a result, the high court of 
the state allowed the official propo-
nents of the initiative to intervene 
in order to defend it, recognizing 
their special status under California 
law. (The court simultaneously 
denied a motion to intervene by 
other supporters of Proposition 

8 who were not its official propo-
nents.) Persuaded by the propo-
nents’ arguments, the California 
Supreme Court upheld Proposition 
8 as a valid amendment to the state 
constitution.8

With the support of many of 
the same organizations that had 
just lost in the California Supreme 
Court, another group of plaintiffs—
two same-sex couples whose desire 
to have the state recognize their 
same-sex relationship as a “mar-
riage” was blocked by Proposition 8—
then filed a lawsuit in federal court. 
Their case, Hollingsworth, named 
as defendants several government 
officials who opposed Proposition 8: 
the same attorney general who had 
previously refused to defend the ini-
tiative in state court, the governor, 
two health officials, and two county 
clerks.

None of these defendants offered 
any defense to the lawsuit. The attor-
ney general instead agreed with the 
plaintiffs’ contention that the propo-
sition was unconstitutional, even 
though existing precedent of the U.S. 
Supreme Court and from the Ninth 
Circuit provided strong grounds in 
support of the proposition’s consti-
tutionality.9 Indeed, circumstantial 
evidence from the district court’s 
proceedings strongly suggests that 
the attorney general colluded with 
the plaintiffs to undermine the 
defense of the initiative,10 and the 
district court even directed the 
attorney general to “work together 

4.	  Cal. Fam. Code § 308.5 (West 2000).

5.	  Lockyer v. City and County of San Francisco, 95 P.3d 459 (Cal. 2004).

6.	  In re Marriage Cases, 183 P.3d 384, 452 (Cal. 2008).

7.	  Cal. Gov’t Code § 12512 (West 2001).

8.	  Strauss v. Horton, 207 P.3d 48, 122 (Cal. 2009).

9.	  See Perry v. Proposition 8 Official Proponents, 587 F.3d 947, 949 (9th Cir. 2009).

10.	  See Motion to Realign Defendant Attorney General Edmund G. Brown at 4–5, Perry v. Schwarzenegger, 3:09-CV-02292 (N.D. Cal. Nov. 3, 2009).
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in presenting facts pertaining to 
the affected governmental interests” 
with San Francisco, which had inter-
vened as a plaintiff.11

After what can only be described 
as a show trial—the judge was even 
chastised by the Supreme Court of 
the United States for attempting to 
broadcast the trial in violation of 
existing court rules12—the district 
court on August 4, 2010, issued a 
136-page opinion that purported to 
contain numerous findings of fact 
ostensibly discrediting all of the pro-
ponents’ oral testimony while simply 
ignoring the extensive documentary 
and historical evidence supporting 
the rationality of Proposition 8. It 
articulated conclusions of law that 
simply ignored binding precedent 
of the Supreme Court and the Ninth 
Circuit, as well as persuasive author-
ity from every other state and federal 
appellate court to have considered 
the issues presented by the case.

The Ninth Circuit affirmed the 
district court’s decision, but on dra-
matically different grounds, which 
some have opined was a recognition 
of the flawed nature of the district 
court proceedings.13 Without decid-
ing whether the U.S. Constitution 
actually compels states to recognize 
same-sex relationships as “mar-
riage,” the Ninth Circuit panel, in a 
decision written by Judge Stephen 
Reinhardt, held that Proposition 8 
violated the Constitution by “taking 

away” from homosexual couples the 
right to marry that had previously 
been recognized in California—a 
right that had been recognized for 
all of five months by way of judicial 
decree that many citizens believed to 
be illegitimate.

That narrower ruling, which pur-
ported to apply only in California, 
appeared to have been designed to 
avoid Supreme Court review, because 
the Supreme Court does not typically 
take cases unless the lower courts 
have divided on an important issue 
of constitutional law. But if that was 
the panel’s goal, the maneuver failed. 
The Supreme Court chose to hear the 
case.

The Jurisdictional Issues
In both Windsor and 

Hollingsworth, the government 
officials responsible for defending 
the laws refused to do so, leading 
the proponents of Proposition 8 to 
intervene in the Hollingsworth case 
and Members of Congress to inter-
vene in the Windsor case in order to 
defend the laws they had authored.14 
This unusual arrangement has raised 
concerns over their constitutional 

“standing” to seek review of the lower 
court decisions. In both cases, the 
Supreme Court has requested that 
the parties address this issue.

Only parties who have a particu-
lar stake in a case can bring suit or 
appeal from an adverse trial court 

judgment. Known as “standing,” this 
requirement is designed to ensure 
compliance with the limitation on 
federal court jurisdiction found 
in Article III of the Constitution, 
which allows federal courts to hear 
only actual “cases or controversies.” 
Ordinary citizens cannot bring a 
lawsuit simply because they disagree 
with a statute, nor can they intervene 
to defend a statute simply because 
they agree with it. In most cases, a 

“particularized injury” is required. 
Because standing is a jurisdictional 
requirement—meaning that the 
Court has no constitutional author-
ity to consider a case in which the 
parties lack standing—the Court has 
an independent obligation to address 
the issue, even if the parties do not 
wish to do so.

The Court requested that the 
parties in the Windsor case address 
two jurisdictional questions: first, 
whether the executive branch’s 
agreement with the court below that 
DOMA is unconstitutional deprives 
the Supreme Court of jurisdiction to 
decide this case and, second, wheth-
er the Bipartisan Legal Advisory 
Group of the United States House of 
Representatives (BLAG), which has 
taken over defense of DOMA, has 
constitutional standing in the case.

Under existing case law, BLAG’s 
own standing is clear. Although 
individual Members of Congress 
normally do not have any more 

11.	  Motion to Intervene by San Francisco, Perry, 3:09-CV-02292, granted in part to allow San Francisco to present issue of alleged effect on governmental interests.

12.	  Hollingsworth v. Perry, 130 S.Ct. 705, 715 (2010).

13.	  See, e.g., Ed Whelan, Initial Assessment of Ninth Circuit’s Anti-Prop. 8 Ruling, National Review Online (Feb. 7, 2012), http://www.nationalreview.com/bench-
memos/290442/initial-assessment-ninth-circuit-s-anti-prop-8-ruling-ed-whelan (noting that Judge Reinhardt’s opinion is “further evidence that [Judge] 
Walker’s whole trial was a pointless (and time-consuming) farce”); cf. Jane Schacter, Splitting the Difference: Reflections on Perry v. Brown, 125 Harv. L. Rev. F. 72, 
73 (2012) (noting that “Judge Reinhardt’s opinion in the case stands in stark and self-conscious contrast” to the district court opinion).

14.	  Under federal law, an intervenor has a similar status as a named party to participate in discovery and briefing. Fed. R. Civ. P. 24 instructs that courts must 
permit intervention by those who are authorized by statute to intervene and that courts may permit other intervenors as well. This is in contrast to amicus 
curiae, who are “friends of the court” and whose role is usually limited to filing a discrete brief that might aid the court in its decision by bringing attention to 
matters not already covered by the parties. See Sup. Ct. R. 37.
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standing to challenge the constitu-
tionality of statutes with which they 
disagree than do ordinary citizens, a 
group such as the Bipartisan Legal 
Advisory Group—authorized by the 
legislature itself—does.

Although individual Members of 

Congress normally do not have 

any more standing to challenge 

the constitutionality of 

statutes with which they 

disagree than do ordinary 

citizens, a group such as the 

Bipartisan Legal Advisory 

Group—authorized by the 

legislature itself—does.

In Karcher v. May,15 the Supreme 
Court confronted that issue directly. 
It held that individual New Jersey 
legislators who had lost their leader-
ship positions no longer had standing 
to pursue an appeal to the Supreme 
Court on behalf of the legislature, but 
by allowing the lower court deci-
sions to stand rather than vacat-
ing them, the Court confirmed that 
the legislators, during the time that 
they were authorized to speak for 
the legislature, did have standing to 
defend a statute that the attorney 
general of the state had refused to 
defend. BLAG stands in exactly the 
same position as those New Jersey 
legislators did before they lost their 
leadership positions, and it therefore 
has standing to press the appeal on 

behalf of Congress.
Moreover, because BLAG has 

standing, the executive branch’s 
refusal to defend DOMA does not 
deprive the Court of jurisdiction. 
If the Court lost jurisdiction to 
hear a constitutional challenge to 
an act of Congress merely because 
the Attorney General of the United 
States refused to defend the stat-
ute, the lawmaking authority of 
Congress would be severely under-
mined. In particular, a law such 
as DOMA, which was adopted by 
overwhelming bipartisan majori-
ties in both houses of Congress (85 
to 14 in the Senate, 342 to 67 in 
the House of Representatives) and 
signed by a prior President (in this 
case, President Bill Clinton), could be 
struck down as unconstitutional by 
executive branch action alone. It may 
be that the Court requested briefing 
on this jurisdictional question spe-
cifically to express its pique with the 
Department of Justice’s attempt to 
manipulate the judicial process, an 
increasingly common tactic for the 
Obama Administration.

Standing in the Proposition 8 case 
is a closer question. In Arizonans 
for Official English v. Arizona,16 the 
Supreme Court dismissed a case 
involving a challenge to an Arizona 
ballot initiative that made English 
the official language of the state. The 
suit had been brought by a govern-
ment employee who claimed that 
the initiative would affect how she 
performed her job, but because 
she was no longer working for the 

government by the time the case 
arrived in the Supreme Court, the 
Court dismissed the case as moot.

In the majority opinion, Justice 
Ruth Bader Ginsburg expressed 

“grave doubts” about whether the pro-
ponents of the initiative even had the 
standing necessary to have pursued 
the appeal to the Supreme Court in 
the first place when the state officials 
themselves did not. The initiative’s 
proponents were “not elected repre-
sentatives”; there was “no Arizona 
law appointing initiative sponsors 
as agents of the people of Arizona to 
defend, in lieu of public officials, the 
constitutionality of initiatives made 
law of the State”; and the Court had 
never previously “identified initiative 
proponents as Article-III-qualified 
defenders of the measures they 
advocated.”17

Hollingsworth, however, is dif-
ferent because California initiative 
proponents do have special author-
ity under California law. Responding 
to a certification request from the 
Ninth Circuit,18 the California 
Supreme Court expressly held that:

[W]hen the public officials who 
ordinarily defend a challenged 
state law or appeal a judgment 
invalidating the law decline 
to do so, under [the California 
Constitution and election laws], 
the official proponents of a voter-
approved initiative measure are 
authorized to assert the state’s 
interest in the initiative’s valid-
ity, enabling the proponents to 

15.	  484 U.S. 72 (1987).

16.	  520 U.S. 43 (1997).

17.	  Id. at 65.

18.	  When a federal court is deciding a case involving state law and is dealing with a particular issue for which there is no controlling precedent, the federal court 
can put its proceedings on hold and submit (or “certify”) the relevant question to the highest court of the state. Under Cal. R. Ct. 8.548, the Ninth Circuit 
certified to the Supreme Court of California the question whether the initiative proponents had authority under California law to defend Proposition 8.



6

Legal Memorandum | NO. 90
January 25, 2013

defend the constitutionality 
of the initiative and to appeal 
a judgment invalidating the 
initiative.19

That is the definitive interpreta-
tion of California law on the sub-
ject, and it directly responds to the 
Court’s concern in Arizonans. The 
proponents of Proposition 8 should 
therefore have standing to press 
their appeal. Here, too, one sus-
pects that the Attorney General of 
California (both the former one, now 
governor, and the current one) may 
be in for a lecture from the Supreme 
Court for refusing to defend a state 
law that, as explained below, is nearly 
identical to one that the Supreme 
Court upheld in a prior case.

The Constitutional 
Challenges to  
Traditional Marriage

All of the marriage cases—Wind-
sor, the many other Section 3 DOMA 
cases, a Section 2 DOMA case,20 
Hollingsworth, and several others, 
such as the challenge to Arizona’s 
decision to cut health care benefits 
that were recently provided to domes-
tic partners (both heterosexual and 
homosexual)—implicate two bed-
rock constitutional concepts. First is 
whether the laws at issue prohibit the 
exercise of the fundamental right to 
marry in violation of the Due Process 
Clause. Second is whether they treat 
some people differently because of 
their sexual orientation in violation of 
the Equal Protection Clause.21

The Fundamental Right to 
Marry Under the Due Process 
Clause. As a general matter, the Due 
Process Clause prohibits the govern-
ment from infringing a fundamen-
tal right unless such is necessary to 
further a compelling governmental 
interest. In the 1967 case of Loving 
v. Virginia, the Supreme Court held 
that the “freedom to marry” was a 
fundamental freedom that could not 
be denied “on so unsupportable a 
basis as [a] racial classification,” thus 
rendering Virginia’s anti-miscegena-
tion statute unconstitutional.22 Many 
have argued that this holding recog-
nizing a fundamental right to marry 
applies with equal force to homosex-
ual relationships as it did to interra-
cial relationships, but does it?

Significantly, the Supreme Court 

in Loving v. Virginia defined 

marriage as a “fundamental” 

right because it is one of the 

“‘basic civil rights of man,’ 

fundamental to our very 

existence and survival.”

Significantly, the Supreme Court 
in Loving defined marriage as a “fun-
damental” right because it is one of 
the “‘basic civil rights of man,’ fun-
damental to our very existence and 
survival.” Yet marriage is “funda-
mental to our very existence” only 
because it is rooted in the biological 
complementarity of the sexes, the 
formal recognition of the unique 

union through which children are 
produced—a point emphasized by the 
fact that the Supreme Court cited a 
case dealing with the right to procre-
ate for its holding that marriage was 
a fundamental right.23 The Loving 
Court correctly recognized that skin 
color had nothing to do with that 
basic purpose; the racial classifica-
tion that lay at the heart of Virginia’s 
anti-miscegenation statute was 
therefore “invidious” and could not 
be sustained.

Nothing in the Loving decision 
suggests that the fundamental right 
to marry should be extended to other 
relationships that did not share that 
unique attribute. To the contrary, 
the Court has repeatedly cautioned 
against the recognition of new fun-
damental rights lest the Court end 
up substituting its own judgment for 
that of the people. In fact, when the 
very challenge presented by the cur-
rent cases was first presented to the 
Supreme Court 40 years ago, just five 
years after the Loving decision, the 
Court rejected it.

Baker v. Nelson, a 1972 case, was 
a Due Process and Equal Protection 
challenge to Minnesota’s statutory 
definition of marriage as an oppo-
site-sex relationship, brought by two 
men who had been denied a license to 

“marry” each other. The Minnesota 
Supreme Court rejected their claim 
because it found that the right to 
marry without regard to sex was 
not a fundamental right and that it 
was neither irrational nor invidious 
discrimination to define marriage as 

19.	  Perry v. Brown, 265 P.3d 1002 (Cal. 2011).

20.	  Wilson v. Ake, 354 F.Supp.2d 1298 (M.D. Fla. 2005).

21.	  In addition, the challenges to Section 3 of DOMA include the claim that the federal government is improperly intruding into matters of core state concern 
(a federalism concept), and as noted above, the challenge to Proposition 8 also involves a relatively novel, one-way ratchet claim that once a state (or state 
court) redefines marriage to include homosexual relationships, the people of the state can never restore the traditional definition.

22.	  388 U.S. 1, 12 (1967).

23.	  Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535 (1942). In striking down a state statute authorizing sterilization of individuals habitually convicted of 
felonies involving moral turpitude, the Court noted that the statute affects “the basic civil rights of man…[m]arriage and procreation.” Id. at 541.
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it had traditionally been understood. 
The U.S. Supreme Court dismissed 
the appeal from the Minnesota 
court “for want of substantial federal 
question.”

Baker remains good law, binding 
on the lower courts. Although the 
Court’s current docket rarely has 
cases that are before it on manda-
tory appeal as Baker was—most cases 
are today considered after the Court 
chooses to hear them by granting a 
discretionary writ of certiorari—a 
dismissal of a mandatory appeal is 
a decision on the merits, and “lower 
courts are bound by [it] ‘until such 
time as the [Supreme] Court informs 
(them) that (they) are not.’”24 There 
is a narrow exception when doctri-
nal developments have occurred that 
significantly undermine the prece-
dential value of the prior holding, but 
the Supreme Court normally expects 
the lower courts to await explicit 
overruling by it and it alone if over-
ruling is to be had. As Judge Chester 
Straub correctly recognized in his 
dissent from the Second Circuit’s 
Windsor decision, “Baker dictates 
[the] decision.” For him, “the pub-
lic policy choice set forth in DOMA 
is to be made by Congress, not the 
Judiciary.”25

Moreover, Baker’s result is still 
correct. The “fundamental right 
to marry” identified in Loving was 
explicitly tied to the way in which 
the exercise of that right was “fun-
damental to our very existence and 
survival.” Efforts to redefine mar-
riage as something other than an 
institution rooted in the biological 

complementarity of the sexes divorce 
the institution from the rationale 
that led the Court to hold that it was 

“fundamental.” Moreover, as noted 
above, such a move would open the 
door to all manner of claims for 
entitlement to this newly minted 
fundamental right. Such open-ended 
claims of “fundamental right” have 
led the Court in the past to exercise 
great caution before articulating 
new fundamental rights, and there is 
certainly ample reason for hesitation 
before taking such a profound step in 
these cases as well.

Efforts to redefine marriage 

as something other than an 

institution rooted in the 

biological complementarity 

of the sexes divorce the 

institution from the rationale 

that led the Court to hold that 

it was “fundamental.”

The Equal Protection 
Challenge. The other princi-
pal challenge to DOMA and to 
Proposition 8 is based on the Equal 
Protection Clause of the Fourteenth 
Amendment, which applies to the 
states, and the analogous Equal 
Protection component that the Court 
has read into the Fifth Amendment’s 
Due Process Clause, applicable to 
the federal government. Advocates 
for altering the definition of mar-
riage to include homosexual rela-
tionships contend that denying 
same-sex couples the same access 

to the institution of marriage that is 
available to opposite-sex couples is a 
violation of Equal Protection.

The bulk of the Supreme Court’s 
decision in Loving was grounded in 
Equal Protection. The Court held 
that the racial classification at the 
heart of Virginia’s anti-miscegena-
tion statute was unconstitutional 
because there was “patently no 
legitimate overriding purpose inde-
pendent of invidious racial discrimi-
nation which justifie[d]” it.26 The 
Court further noted that two of the 
justices “had already stated that they 

‘cannot conceive of a valid legislative 
purpose…which makes the color of a 
person’s skin the test of whether his 
conduct is a criminal offense.’”27

Loving involved a racial classifi-
cation, however, not one grounded 
on sexual orientation. Racial clas-
sifications are subject to the highest 
form of judicial scrutiny, one that is 
often described as “strict in theory, 
but fatal in fact.”28 And while the 
Supreme Court upheld a race-based 
affirmative action program at the 
University of Michigan Law School 
in Grutter v. Bollinger by noting that 
although “all governmental uses of 
race are subject to strict scrutiny, 
not all are invalidated by it,” the fact 
remains that racial classifications 
are much more difficult to sustain 
than any other kind of classifica-
tion.29 This heightened scrutiny for 
racial classifications makes perfect 
sense given the history and purposes 
of the Fourteenth Amendment and 
the fact that racial classifications are 
almost always invidious.

24.	  Hicks v. Miranda, 422 U.S. 332, 344–45 (1975).

25.	  Windsor, 699 F.3d at 189.

26.	  Loving, 388 U.S. at 11.

27.	  Id.

28.	  E.g., Fullilove v. Klutznick, 448 U.S. 448, 519 (1980) (Marshall, J., concurring in judgment).

29.	  539 U.S. 306, 326–37 (2003).
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The Threshold Inquiry. A 
threshold inquiry further serves to 
distinguish Loving from the same-
sex marriage cases. As the Supreme 
Court has often recognized, “The 
Equal Protection Clause…is essen-
tially a direction that all persons 
similarly situated should be treated 
alike.”30 “The Constitution does not 
require things which are different 
in fact or opinion to be treated in 
law as though they were the same.”31 
Accordingly, one of the issues in 
both Windsor and Hollingsworth is 
whether same-sex and opposite-sex 
relationships are similarly situated. 
This is a “threshold” inquiry, under-
taken before application of the Equal 
Protection Clause, because the Equal 
Protection Clause is not even trig-
gered if the relationships at issue are 
not similarly situated.32

Moreover, the issue is not whether 
the relationships might be similarly 
situated in some respects, but wheth-
er they are similarly situated in ways 
that are relevant “to the purpose 
that the challenged laws purport-
edly intended to serve.”33 The district 
court in Hollingsworth erroneously 
emphasized the ways in which same-
sex and opposite-sex relationships 
are similarly situated rather than the 
ways in which they are not similarly 

situated. “Like opposite-sex couples, 
same-sex couples have happy, sat-
isfying relationships and form deep 
emotional bonds and strong commit-
ments to their partners,” the court 
found.34 “Same-sex couples are iden-
tical to opposite-sex couples in the 
characteristics relevant to the ability 
to form successful marital unions,” it 
concluded.35

The Supreme Court itself noted 

more than a century ago that 

“the union for life of one man 

and one woman” is “the sure 

foundation of all that is stable 

and noble in our civilization.”

That is the nub of the Equal 
Protection issue. If marriage as an 
institution were only about the rela-
tionships adults form among them-
selves, it would undoubtedly violate 
Equal Protection for a state (or the 
U.S. Congress) not to recognize as 
marriage any adult relationship seek-
ing that recognition. But marriage 
is and always has been about much 
more than the self-fulfillment of adult 
relationships, as history, common 
sense, legal precedent, and the trial 
record in the Hollingsworth case itself 

demonstrate. Because the institution 
of marriage is the principal manner in 
which society structures the critically 
important functions of procreation 
and the rearing of children, it has long 
been recognized as “one of the corner-
stones of our civilized society.”36 The 
Supreme Court itself noted more than 
a century ago that “the union for life 
of one man and one woman” is “the 
sure foundation of all that is stable 
and noble in our civilization.”37

This purpose has been recog-
nized throughout our nation’s his-
tory. In California, the situs of the 
Hollingsworth case, the procreative 
purpose of marriage has been rec-
ognized since the very beginning 
of the state’s existence as a state. In 
1859, the California Supreme Court 
held that “[t]he first purpose of mat-
rimony, by the laws of nature and 
society, is procreation.”38 A century 
later, the same court recognized 
that “the institution of marriage” 
serves “the public interest” because 
it “channels biological drives that 
might otherwise become socially 
destructive” and “ensures the care 
and education of children in a stable 
environment.”39 A half-century after 
that, on the eve of the Proposition 8 
political fight, the California Court of 
Appeal recognized that “the sexual, 

30.	  City of Cleburne, Texas v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (emphasis added).

31.	  Plyler v. Doe, 457 U.S. 202, 216 (1982).

32.	  See, e.g., Keevan v. Smith, 100 F.3d 644, 648 (8th Cir. 1996).

33.	  Cleburne, 473 U.S. at 454 (Stevens, J., joined by Burger, C.J., concurring); see also Rostker v. Goldberg, 453 U.S. 57, 78 (1981) 
 (rejecting challenge to male-only Selective Service registration on ground that “[m]en and women…are simply not similarly situated for purposes of a draft or 
registration for a draft”) (emphasis added); Reed v. Reed, 404 U.S. 71, 77 (1971) (upholding Equal Protection challenge to state probate preference for men 
over women as estate administrators because men and women were “similarly situated with respect to [the] objective” of the statute”).

34.	  Perry v. Schwarzenegger, 704 F.Supp.2d 921, 967 (N.D. Cal. 2010).

35.	  Id.

36.	  Meltzer v. C. Buck LeCraw & Co., 402 U.S. 936, 957 (Black, J., dissenting from denial of cert.).

37.	  Murphy v. Ramsey, 114 U.S. 15, 45 (1885).

38.	  Baker v. Baker, 13 Cal. 87, 103 (Cal. 1859).

39.	  De Burgh v. De Burgh, 39 Cal.2d 858, 864 (Cal. 1952).
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procreative, [and] child-rearing 
aspects of marriage” go “to the very 
essence of the marriage relation.”40

These cases are not anomalies; 
rather, they carry forward a long 
and rich historical and philosophi-
cal tradition. Henri de Bracton 
wrote in his 13th-century treatise, 
for example, that from the jus gen-
tium, or “law of nations,” comes “the 
union of man and woman, entered 
into by the mutual consent of both, 
which is called marriage” and also 

“the procreation and rearing of 
children.”41 William Blackstone, the 
great expositor of the law, described 
the relationship of “husband and 
wife” as “founded in nature, but 
modified by civil society: the one 
directing man to continue and mul-
tiply his species, the other prescrib-
ing the manner in which that natu-
ral impulse must be confined and 
regulated.”42 He then described the 
relationship of “parent and child” 
as being “consequential to that of 
marriage, being its principal end 
and design.” And John Locke, whose 
influence on the American consti-
tutional order may be unsurpassed, 
described the purpose of marriage, 

“the end of the conjunction of the 
species,” as “being not barely pro-
creation, but the continuation of the 
species.”43

This long-standing view was 
confirmed by the sociological and 
anthropological evidence introduced 
into the trial record. The work of the 
late Claude Lévi-Strauss, the “father 
of modern anthropology”44 and for-
mer dean of the Académie Française, 
forms part of the trial record, for 
example, and includes this observa-
tion: “[T]he family—based on a union, 
more or less durable, but socially 
approved, of two individuals of oppo-
site sexes who establish a household 
and bear and raise children—appears 
to be a practically universal phenom-
enon, present in every type of soci-
ety.”45 Marriage is thus “a social insti-
tution with a biological foundation,” 
he wrote in another work.46 Historian 
G. Robina Quale’s comprehensive 
sociological survey of the develop-
ment of marriage from prehistoric 
times to the present, also part of the 
trial record, reveals that “Marriage, 
as the socially recognized linking of 
a specific man to a specific woman 
and her offspring, can be found in all 
societies.”47

Given the nearly universal view, 
across different societies and differ-
ent times, that a principal, if not the 
principal, purpose of marriage is the 
channeling of the unique procreative 
abilities of opposite-sex relationships 
into a societally beneficial institution, 

it strains credulity to contend that 
same-sex and opposite-sex couples 
are similarly situated with respect to 
that fundamental purpose.

Given the nearly universal view 

that a principal purpose of 

marriage is the channeling of 

the unique procreative abilities 

of opposite-sex relationships 

into a societally beneficial 

institution, it strains credulity 

to contend that same-sex 

and opposite-sex couples are 

similarly situated with respect 

to that fundamental purpose.

That is undoubtedly why the 
plaintiffs’ own expert admitted at 
the Hollingsworth trial that redefin-
ing marriage to include same-sex 
couples would profoundly alter the 
institution of marriage.48 That is 
also why Yale Law Professor William 
Eskridge, a leading gay rights activist, 
has noted that “enlarging the con-
cept to embrace same-sex couples 
would necessarily transform [the 
institution of marriage] into some-
thing new.”49 In short, “[s]ame-sex 
marriage is a breathtakingly subver-
sive idea.”50 If it ever “becomes legal, 

40.	  In re Marriage of Ramirez, 165 Cal.App.4th 751, 757–59 (Cal. App. 4 Dist. 2008).

41.	  1 H. Bracton, On the Laws and Customs of England 27 (S. Thorne, ed. 1968).

42.	  1 William Blackstone, Commentaries *410.

43.	  John Locke, Second Treatise of Civil Government §§ 78, 79 (Peter Laslett ed. Cambridge Univ. Press 1988) (1690).

44.	  Death of French anthropologist Claude Levi-Strauss, Euronews (Mar. 11, 2009), http://www.euronews.com/2009/11/03/death-of-french-anthropologist-claude-
levi-strauss/.

45.	  Claude Lévi-Strauss, The View from Afar 40–41 (Joachim Neugroschel, et al., trans. 1985).

46.	  Claude Lévi-Strauss, Introduction to 1 A History of the Family: Distant Worlds, Ancient Worlds 5 (Andre Burguiere, et al., eds. 1996).

47.	  G. Robina Quale, A History of Marriage Systems 2 (Greenwood Press 1988).

48.	  Transcript of Trial at 268, Perry v. Schwarzenegger, 3:09-CV-02292 (testimony of Harvard Professor Nancy Cott).

49.	  William N. Eskridge, Jr. & Darren R. Spedale, Gay Marriage: For Better or for Worse? What We’ve Learned from the Evidence 19 (Oxford Univ. Press 
2006).

50.	  E. J. Graff, Retying the Knot, Nation (June 24, 1996) at 12.
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[the] venerable institution [of mar-
riage] will ever after stand for sexual 
choice, for cutting the link between 
sex and diapers.”51

Yet despite all of this evidence, the 
district court made a highly ques-
tionable “finding” that “Same-sex 
couples are identical to opposite-sex 
couples in the characteristics rel-
evant to the ability to form success-
ful marital unions.”52 In the district 
court’s view, “[m]arriage is [only] 
the state recognition and approval 
of a couple’s choice to live with each 
other, to remain committed to one 
another and to form a household 
based on their own feelings about 
one another and to join in an eco-
nomic partnership and support one 
another and any dependents.”53

Necessarily, given that conclusion, 
the district court also had to deny that 
procreation was part of the historical 
purpose of marriage. “The evidence 
did not show any historical purpose 
for excluding same-sex couples from 
marriage,” the district court asserted, 

“as states have never required spouses 
to have an ability or willingness to 
procreate in order to marry.”54 The 
court also had to make the further 
claim that “[g]ender no longer forms 
an essential part of marriage.” Only 
then, after discarding the very thing 
that is critical to the threshold Equal 
Protection inquiry, could the dis-
trict court conclude that “[r]elative 
gender composition aside, same-sex 
couples are situated identically to 

opposite-sex couples in terms of their 
ability to perform the rights and obli-
gations of marriage under California 
law.”55

“Relative gender composition 
aside” indeed: History, biology, and 
common sense all reveal just how 
critical “gender composition” is to 
the institution of marriage, and 
hence to the threshold equal protec-
tion inquiry whether same-gender 
and opposite-gender relationships 
are similarly situated with respect to 
that institution’s central purpose.

Rational Basis Review. If the 
Supreme Court were to move beyond 
the threshold inquiry normally 
required, Equal Protection analysis 
would then involve two additional 
steps. The first is to discern what 
kind of classification is involved 
and therefore what level of scrutiny 
applies, and the second is to deter-
mine whether the classification sur-
vives that level of scrutiny.

As held in Loving and countless 
other cases before and since, racial 
classifications are subjected to strict 
scrutiny, under which the statutory 
classification can be upheld only if 
the government demonstrates that 
its classification is narrowly tailored 
to further a compelling governmen-
tal interest. Most other classifica-
tions are assessed under the highly 
deferential standard of “rational 
basis” review, pursuant to which 
a party challenging the classifica-
tion must demonstrate that the 

classification does not conceivably 
further any legitimate governmental 
purpose. In between strict scrutiny 
and rational basis review is “inter-
mediate scrutiny,” under which the 
government must prove that its clas-
sification is closely drawn to further 
an important governmental objec-
tive. This has been applied primarily 
to gender classifications.

In determining whether a group 
should be treated as a “suspect class” 
and therefore entitled to heightened 
scrutiny—that is, either intermedi-
ate or strict scrutiny—the Supreme 
Court has considered whether 
the group has been discriminated 
against historically, whether the 
defining characteristic of the group 
is immutable, whether that charac-
teristic bears any relation to ability 
to perform or contribute to society, 
and whether the group is such a 
discrete and insular minority as to 
lack the ability to protect itself from 
invidious classifications through 
the ordinary political processes.56 
But the Court has also been “very 
reluctant” to create new “suspect” 
or “quasi-suspect” classes entitled 
to heightened scrutiny, recogniz-
ing that heightened scrutiny sup-
plants the deference that the courts 
normally owe to the legislative 
process.57

Until the Second Circuit’s deci-
sion in the Windsor case, no fed-
eral appellate court had held that 
sexual orientation was subject to 

51.	  Id.

52.	  Perry v. Schwarzenegger, 704 F.Supp.2d at 967.

53.	  Id. at 961 (citing Plaintiffs’ expert, Nancy Cott); see also id. at 933 (“The state’s primary purpose in regulating marriage is to create stable households”).

54.	  Id. at 993.

55.	  Id. at 993.

56.	  See, e.g., Bowen v. Gilliard, 483 U.S. 587, 602 (1982); Cleburne, 473 U.S. at 440–41.

57.	  Cleburne, 473 at 442–43 (reversing lower court’s treatment of the “mentally retarded” as a suspect class); see also Massachusetts Bd. of Retirement v. Murgia, 
427 U.S. 307, 313 (1976) (declining to treat age as a suspect class).
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intermediate scrutiny, although 
the First Circuit in the Gill case58 
had applied a form of rational basis 
review that had more bite to it than 
is normally found in application of 
that highly deferential standard. It 
likely inferred the permissibility 
of such a course from Lawrence v. 
Texas,59 in which Justice Anthony 
Kennedy, writing for the Court, 
seemed to apply such a “rational 
basis with bite” standard to invali-
date Texas’s criminal prohibition 
against sodomy.

Under the rational basis standard 
of review applied by most courts to 
classifications based on sexual orien-
tation, those who are challenging the 
constitutionality of a statute must 
demonstrate that there is no legiti-
mate governmental purpose that is 
even conceivably advanced by the 
classification. Encouraging procre-
ation in stable relationships so that 
children are raised, where possible, 
by those who beget them is certainly 
a legitimate governmental purpose, 
and it is not at all difficult to conceive 
how lending support to an institution 
designed around the biological com-
plementarity of the sexes rationally 
furthers that interest.

Those who seek to redefine mar-
riage to include homosexual relation-
ships have been quick to point out 
that not all heterosexual married 
couples have children. Some such 
couples, because of age or infertility, 
are incapable of having children, yet 
marriage remains an option for them 
while it is not available to homosexu-
al couples, even homosexual couples 
who, through artificial means, bring 
children into the world.

Under traditional rational basis 
review, however, the fit between 

classification and purpose need not 
be perfect or even close. A classi-
fication can be over-inclusive and 
under-inclusive and still be ratio-
nal enough. Indeed, if all laws that 
were over- or under-inclusive were 
invalid, few laws would survive. Such 
a close means–end fit has never been 
required for the vast majority of laws 
that fall under rational basis review. 
Given the fact that the overwhelming 
number of the roughly four million 
children born in this country each 
year are born to heterosexual cou-
ples through ordinary means—chil-
dren born to same-sex couples using 
artificial means account for less than 
one-half of 1 percent of the total—
fostering an institution that is built 
around that biological fact cannot be 
viewed as irrational.

A number of other governmen-
tal interests have been advanced in 
the marriage cases that easily pass 
normal rational basis review as 
well. In addition to citing the unique 
procreative ability of heterosexual 
couples, BLAG has offered several 
in its defense of Section 3 of DOMA, 
including:

■■ Preserving a uniform definition 
of marriage across state lines for 
purposes of allocating federal 
benefits;

■■ Protecting the federal treasury 
and respecting prior legislative 
judgments in allocating marital 
benefits on the understanding 
that they would apply only to het-
erosexual married couples;

■■ Defending state sovereignty and 
democratic self-governance;

■■ Exercising caution to avoid “the 
unknown consequences of a novel 
redefinition of a foundational 
social institution”; and

■■ Expressing a preference for opti-
mal parenting arrangements by 
encouraging child-rearing in a 
setting with both a mother and a 
father. 

Because these are all at least 
legitimate governmental interests 
that are rationally furthered by laws 
defining marriage as being between 
one man and one woman, both 
DOMA and Proposition 8 should 
easily be upheld as constitutional if 
the Court continues to apply rational 
basis review.

Heightened Scrutiny. Under 
heightened scrutiny, the govern-
ment’s task in seeking to uphold a 
statutory classification is signifi-
cantly more difficult, and conces-
sions made by the government 
about the strength of its interests 
(or lack thereof), as occurred in the 
Windsor case before the Department 
of Justice switched sides in the case, 
could conceivably determine the out-
come—if, that is, the Court is willing 
to overlook the ethical problems pre-
sented by the Justice Department’s 
playing both sides of the case. One 
of the key issues, therefore, that the 
Court will confront in Windsor is 
whether the Second Circuit was cor-
rect to subject DOMA to heightened 
scrutiny.

There are strong reasons why the 
Court may reverse that holding. One 
is that the concept of “sexual orien-
tation” is far more open-ended than 
other characteristics that are sub-
ject to heightened scrutiny. Defining 

58.	  Massachusetts v. U.S. Dept. of Health and Human Services, 682 F.3d 1 (1st Cir. 2012).

59.	  539 U.S. 558 (2003).
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“sexual orientation” is not a clear-cut 
undertaking.

The cases that are currently 
before the Court involve two lesbian 
couples (Windsor and Hollingsworth) 
and one gay couple (Hollingsworth), 
but other cases involving other 
sexual orientations would likely 
follow. Bisexuality is a recognized 
sexual orientation, and it is not hard 
to imagine a claim that marriage 
to both a man and a woman may be 
essential to fulfillment of a bisexual’s 
orientation; in fact, this happened 
recently in The Netherlands.60 The 
limitation of marriage to two per-
sons, and not more, seems more arbi-
trary than the limitation of marriage 
to the union of a man and a woman, 
given that other cultures have been 
known to allow polygamous mar-
riages. With no logical stopping point, 
any limitation on marriage could be 
subject to heightened scrutiny—a 
prospect that the Court may wish to 
avoid.

If the Court nonetheless holds 
that some form of heightened scru-
tiny is appropriate, it will have to 
determine whether the governmen-
tal interests expressed in the stat-
ute itself are sufficient, even though 
those interests were later disavowed 
by the Department of Justice. Far 
from insubstantial, the importance 
of marriage as a union of a man and 
a woman as recognized in centu-
ries of case law reflects a compelling 
interest that would arguably qualify 
under strict scrutiny, not just inter-
mediate scrutiny.

As noted, Murphy v. Ramsey 
described marriage, “the union for 
life of one man and one woman,” as 

“the sure foundation of all that is sta-
ble and noble in our civilization.”61 In 
1952, the California Supreme Court 
recognized that “the institution of 
marriage” serves “the public interest” 
because it “channels biological drives 
that might otherwise become social-
ly destructive” and “ensures the care 
and education of children in a stable 
environment.”62 Justice Hugo Black 
referred to marriage as a bedrock 
institution that has long been recog-
nized as “one of the cornerstones of 
our civilized society.”63 And the U.S. 
Supreme Court in Loving described 
marriage as “fundamental to our 
very existence and survival.” It is 
hard to find an interest more compel-
ling than that.

Far from insubstantial, the 

importance of marriage as a 

union of a man and a woman 

as recognized in centuries of 

case law reflects a compelling 

interest that would arguably 

qualify under strict scrutiny, 

not just intermediate scrutiny.

Heightened scrutiny also has a 
second step, however. The classifica-
tion must be closely drawn (or even 
narrowly tailored, under strict scru-
tiny) to further the government’s 
important (or compelling) interest. 
Here, a classification that is signifi-
cantly over- or under-inclusive may 
not pass constitutional muster. Here, 
also, the imperfect fit between pro-
creation and heterosexual marriage 
becomes somewhat problematic, 
which is why the Second Circuit’s 

decision to subject the Defense of 
Marriage Act to intermediate scru-
tiny is so significant. Many com-
mentators believe that if heightened 
scrutiny is to be applied, statutes like 
DOMA and Proposition 8 must nec-
essarily be unconstitutional because 
of this imperfect fit.

Of course, the question of “fit” 
cannot be viewed in a vacuum. 
Whether a classification is “closely 
drawn” may depend on how oner-
ous it would be to bring about a more 
perfect fit. Requiring fertility testing 
before marriage and inquisitor pan-
els seeking to determine procreative 
intent of fertile couples would surely 
yield a more perfect fit, but the cost 
in terms of privacy and other values 
would undoubtedly be deemed unac-
ceptable. As long as encouraging pro-
creation in the stable environment 
fostered by heterosexual marriage is 
deemed to be a sufficiently important 
governmental interest, it is certainly 
not unreasonable for the Court to 
recognize that the definition of mar-
riage as the union of a man and a 
woman advances that goal as closely 
as is consonant with basic expecta-
tions of privacy.

Conclusion
Cultural institutions are frag-

ile things. Marriage, as the more or 
less permanent union of one man 
and one woman, developed in large 
part to encourage the procreative 
relationship that is necessary for 
the perpetuation of society. No one 
knows the extent to which redefin-
ing marriage so substantially as 
to include relationships that are 
biologically not connected to that 

60.	  See Paul Belien, First Trio “Married” in The Netherlands, Brussels Journal (Sept. 9, 2005), http://www.brusselsjournal.com/node/301.

61.	  114 U.S. at 45.

62.	  De Burgh, 39 Cal.2d at 864.

63.	  Meltzer, 402 U.S. at 957.
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societal purpose will undermine the 
institution itself.

Some of the evidence introduced 
at trial in the Hollingsworth case is 
not encouraging. As feminist profes-
sor Ellen Willis admitted, redefining 
marriage to encompass same-sex 
relationships “will introduce an 
implicit revolt against the institu-
tion into its very heart.”64 That revolt 
is, as Johns Hopkins University 
Professor of Sociology Andrew 
Cherlin explains, “the most recent 
development in the deinstitutional-
ization of marriage,” the “weakening 

of the social norms that define 
people’s behavior in…marriage.”65 In 
other words, the redefinition of mar-
riage to encompass homosexual rela-
tionships may well be an experiment 
of civilizational magnitude.

The ultimate question before the 
Court, then, is whether the decision to 
embark on such an experiment is to 
be made by the people, either through 
their legislatures or directly by voter 
initiative, or whether the Constitution, 
which is silent on this precise ques-
tion, must be interpreted to have 
already answered the question.
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64.	  Ellen Willis, Can Marriage Be Saved? A Forum, Nation (June 24, 1996) at 16–17.

65.	  Andrew J. Cherlin, The Deinstitutionalization of American Marriage, 66 J. Marriage & Fam. 848, 850 (2004).


