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The Consumer Financial Protection Bureau
and Its Non-Director: What Now?

James L. Gattuso

t may be back to the beginning

for the new Consumer Financial
Protection Bureau (CFPB). The agen-
cy, under the direction of Richard
Cordray, had just built up a full head
of steam, releasing some 16 regula-
tions in the past year. But a court
decision on January 25 may not only
stop this train, but send it back to
the station. Such a reversal would be
good news for consumers, and pos-
sibly lead to welcome reform of this
ill-considered agency.

“Recess” Appointments. The
controversy stems from several
appointments made in January 2012
by President Obama, intended to fill
three vacant seats on the National
Labor Relations Board (NLRB) and
appoint Cordray to be the first CFPB
director. To sidestep opposition in
the Senate, the President declared
these to be “recess” appointments,
invoking his prerogative to fill
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vacancies without Senate confirma-
tion when that body is not in session.
The action was roundly criticized on
the grounds that although the Senate
was not actively conducting legisla-
tive business, it was formally still in
session.

Addressing the NLRB picks, the
D.C. Circuit ruled in its January 25
decision that the appointments were
invalid. The decision was quite broad,
ruling not just that the Senate must
be in formal recess, but that it must
be arecess between annual sessions.
Moreover, the vacancy must arise
during such arecess.!

Although the court case did not
include the CFPB appointment, there
is little legal difference between the
appointments. At least one challenge
to Cordray is already pending, and
unless Cordray is confirmed by the
Senate or the D.C. Circuit decision is
reversed, it appears that he will have
to leave the director’s chair.?

This will impact the agency in
several ways. First, the new rules
adopted by the CFPB under Cordray
will likely be invalidated.? There are
at least nine of these, ranging from
newly announced mortgage servic-
ing rules to loan originator compen-
sation requirements to controls on
remittances abroad. Pending pro-
posals by the agency for other rules

would also be stopped. Also in jeop-
ardy are other actions by the CFPB,
such as settlements of enforcement
actions.

But the bad news for the bureau
does not end there. Until a new direc-
tor is confirmed by the Senate, the
agency cannot use any of its new
authority—meaning authority cre-
ated by the 2009 Dodd-Frank Act as
opposed to authority previously held
by other agencies and transferred
to the CFPB. This will prevent the
agency from re-adopting most of the
invalidated rules until Cordray or
another director is confirmed by the
Senate.

It also will prevent the CFPB from
exercising other newly created pow-
ers, such as the power to define “abu-
sive” acts or regulate non-bank insti-
tutions until a director is confirmed.*

Slight Hopes for the Agency.
There are some scenarios in which
the CFPB’s regulations would remain
in place. There is a possibility that
the D.C. Circuit sitting en banc
or Supreme Court will review the
appeals court panel decision. This
would take a year or more even if it
went straight to the Supreme Court,
but the Court could issue a stay of the
NLRB decision. Nevertheless, there
are several grounds for either the full
D.C. Circuit Court or the Supreme
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Court to sustain the original decision,
including a narrower ground that

the Senate was not in fact in recess
when the appointments were made.
The Administration must prevail on
all issues, based on constitutional
theory and in fact, for the appoint-
ment to be upheld.

One other alternative is for the
CFPB to try to invoke the “de facto
officer” doctrine. This doctrine
holds that a decision by an officer of
the government may still be valid
even if that officer’s authority to
act is later found to be invalid. That
doctrine, however, is generally not
available in cases with constitutional
appointment defects, and when a
timely objection to the constitu-
tional appointment of the official is at
issue.” It also was implicitly rejected
by the court in the NLRB case.

Reform Needed. The odds are
that this imbroglio will stall the
CFPB’s regulatory agenda for some

time. That, however, is no bad thing
for consumers. The rules adopted by
the CFPB, by limiting lender activ-
ity, decrease options for consumers
and increase costs for mortgages and
otherloans. Reining them in could
actually be a boon for consumer
welfare.b

Structurally, the CFPB is riddled
with problems as well. It is perhaps
the least accountable entity in the
federal government. Formally part of
the Federal Reserve, it is outside the
Executive Branch, leaving it beyond
presidential supervision. It is funded
through revenues from the Federal
Reserve, meaning it is outside the
power of congressional appropria-
tors. At the same time, however, the
Federal Reserve itselfis barred from
interfering with the activities of the
CFPB. This structure defies all con-
cepts of accountability and oversight,
as well as the constitutional princi-
ples of separation of powers.

Back to the Senate. These
problems were the primary reason
that the Senate failed to confirm
Mr. Cordray in the first place. The
President’s illegal recess appoint-
ment was an attempt to bypass these
concerns. Last week’s court decision
blocked that effort.

The question of Cordray’s nomi-
nation—and the future of the CFPB—
should now go back to the Senate,
where it should have been all along.”
The Senate should then take the
opportunity to conduct a full review
of the consumer bureau’s regula-
tory powers and its accountability. It
should confirm Cordray—or any new
director—only when the flaws of this
new agency are fixed.

—James L. Gattuso is Senior
Research Fellow in Regulatory Policy
in the Thomas A. Roe Institute for
Economic Policy Studies at The
Heritage Foundation.
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