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As the case against Obamacare continues to 
mount, states should be ready to act. Despite 

the President’s professions of confidence, recent 
concerns voiced by Members of Congress—added to 
lackluster support for and understanding of the law 
by the public—have further exposed Obamacare’s 
real and practical vulnerabilities.

In preparation for the likely collapse of Obamacare, 
states should advance their own patient-centered, 
market-based solutions that stimulate more afford-
able coverage, better access, and superior quality 
and innovation.

Cracks in the Foundation of Obamacare. 
President Obama recently tried to downplay the 
law’s implementation problems and their impact on 
everyday Americans. The reality, however, is that 
the massive disruption caused by this health care 
law has already started—and the worst is still to 
come. For instance, in the near future, Americans 
will see higher taxes, new penalties, and skyrocket-
ing premiums; millions will be displaced from their 
current coverage, and millions will remain without 
health insurance.1

Even among supporters of the law in Congress, 
there is growing concern and discontent. At a 

recent hearing with a top Department of Health 
and Human Services (HHS) official, Senator Jay 
Rockefeller (D–WV) warned that the implementa-
tion is “so complicated and if it isn’t done right the 
first time, it will just simply get worse.”2 At a hear-
ing with HHS Secretary Kathleen Sebelius, Senate 
Finance Committee chairman Max Baucus (D–MT) 
expressed similar concerns:

I am very concerned that not enough is being 
done so far—very concerned. When I’m home, 
small businesses have no idea what to do, what to 
expect, they don’t know what affordability rules 
are, they don’t know what penalties may apply.…

A lot of people have no idea about all of this.… I 
just see a huge train wreck coming down, and you 
and I have discussed this many times and I don’t 
see any results yet.3

The American people remain skeptical and con-
fused. According to a new Kaiser Family Foundation 
Tracking Poll, 40 percent of Americans have an 
unfavorable view of the law.4 Moreover, 42 percent 
believe incorrectly that the law has been repealed or 
overturned by the Supreme Court or do not know.

The dismissiveness of the Administration, the 
lack of confidence in Congress, and the continued 
lack of public support and understanding of the law 
itself all add to the unavoidable structural challeng-
es facing the law. 

Getting the Right Health Care Reform Back 
on Track. Obamacare remains an obstacle to 
states advancing real health care reform. But states 
should be ready to act on the inevitable collapse of 
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Obamacare and its full repeal. The following are a 
few among many state policy ideas that states could 
pursue and put them ahead of the reform curve:

■■ Assess insurance rating rules and benefit 
mandates. Rating rules and benefit mandates 
raise premium costs. States’ experience with 
combining guaranteed issue (which requires 
insurers to accept all applicants) and commu-
nity rating (which requires insurers to sell poli-
cies at the same price regardless of key factors) 
led to the deterioration of the individual market.5 
Excessive and costly benefit mandates also affect 
the cost of health insurance. One study esti-
mates that mandated benefits increase the cost 
of health insurance anywhere from 10 percent to 
50 percent.6 Yet Obamacare imposes strict rating 
rules and new benefit mandates on health insur-
ers. State policymakers should review their rat-
ing rules and benefit mandates and modify them 
to lessen their impact on the cost of insurance in 
their states.

■■ Extend portability of coverage to individu-
ally owned policies. Pre-Obamacare federal 
law provided protections for individuals who 
maintained credible group coverage, but those 
protections do not extend to non-group cover-
age.7 Rather than shuffling individuals into gov-
ernment-controlled exchanges and Medicaid, as 

done under Obamacare, states should provide 
protections in the non-group/individual market 
similar to those provided in the group market. 
This would ensure that individuals who main-
tain credible coverage on their own can switch 
plans without risk of losing credible coverage 
protections.

■■ Expand access through the harmonization 
of state rules. Unlike in the purchase of other 
goods and services, individual health coverage 
options are limited to products that are avail-
able within each state. Obamacare further limits 
choice by, in essence, pre-empting state law and 
standardizing rules and benefits across the board. 
To increase the number and variety of products, 
states should harmonize their insurance rules, 
increasing the number of insurance products 
available to individuals within their borders. Of 
course, to put consumers truly in charge, it would 
be even more helpful if Congress would enact leg-
islation to facilitate the interstate purchase of 
health insurance.

■■ Integrate choice and competition in 
Medicaid. Medicaid is consuming a greater por-
tion of state budgets as demands grow, while 
access and quality remain problems. Obamacare 
ignores the structural problems facing Medicaid 
and makes matters worse by expanding the 
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program to millions of new potential enrollees. It 
is critical that states reject the Medicaid expan-
sion in Obamacare and consider reforms that will 
improve the quality of care, establish a path to 
independence, and harness the benefits of choice 
and competition to reduce overall costs. States 
that have pursued similar reforms have demon-
strated the success of this course.8

■■ Adopt medical liability reforms. Rules govern-
ing medical malpractice and the cost of medical 
liability insurance are driving up the cost of med-
icine and jeopardizing access to care. Obamacare 
provides no legitimate path to reform. Moreover, 
this issue should reside with the states, not the 
federal government. Many states have already 
tackled this issue and provide a blueprint for oth-
ers to follow. The states can and should be at the 
forefront of efforts to establish a more rational 
approach to addressing medical liability.9

■■ Remove certificate of need (CON) restric-
tions. CON laws empower state regulators to 

limit the supply of health care facilities or ser-
vices in communities. These restrictions impede 
access and are almost always anticompeti-
tive. In a report on health care competition, the 
Federal Trade Commission and the Department 
of Justice found that “on balance, CON programs 
are not successful in containing health care costs, 
and…they pose serious anticompetitive risks that 
usually outweigh their purported economic ben-
efits.”10 States should eliminate these types of 
policies.

States Should Lead the Way. The future of 
Obamacare remains uncertain. Higher premiums, 
exploding costs, and deteriorating coverage could 
ultimately lead to its downfall. Its repeal would pave 
the way for patient-centered, market-based reforms, 
and states should be ready to lead the way.

—Nina Owcharenko is Director of the Center for 
Health Policy Studies and Preston A. Wells Jr. Fellow 
at The Heritage Foundation.
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