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Obamacare’s Menu Labeling Law:

The Food Police Are Coming
Daren Bakst

bamacare requires restaurant chains to pro-

vide caloric and other nutritional information
to customers on standard menu items.! The Food
and Drug Administration (FDA), which is imple-
menting this provision, could finalize its menu label-
ing rule this fall or even sooner.

The FDA estimates that first-year compliance
costs could be as high as $537 million for all regu-
lated businesses covered under the rule.? In its fiscal
year 2011 Information Collection Budget, the Office of
Management and Budget listed this rule as imposing
the third-largest paperwork and information-col-
lection burden of any rule implementing new statu-
tory requirements.? The cost to Americans, though,
is more than just financial.

The menu labeling law presumes that bureau-
crats in the government know better than restau-
rants and the public whether menu labeling should
be provided to consumers and what nutritional deci-
sions consumers should make. It imposes centrally
planned mandates to achieve its objectives—without
having any research to show any benefits of menu-
labeling mandates. The FDA is making matters
worse by using Obamacare to regulate far more than
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restaurants or similar establishments despite not
being able to identify any benefits to the rule.

The Central Planning of Menus. The Obama-
care menu-labeling provision presumes that the
government must change the decision making of
consumers. This mindset also exists in the imple-
mentation of the rule. The FDA tries to justify the
rule by claiming that consumers make misinformed
decisions at restaurants and should demand more
information from restaurants.*

If consumers want menu labeling, restaurants
will respond by putting the necessary information
on their menus. The restaurant business is extreme-
ly competitive and any way to gain an advantage will
be employed. There is no need for the government
to mandate labeling when the private sector already
has an incentive to use menu labels to meet consum-
er demand.

Nor do consumers need government bureaucrats
to define what constitutes the correct nutritional
decision or what information is sufficient. Choosing
higher-calorie meals, for example, is not neces-
sarily evidence of being misinformed. Nutritional
concerns are not the only consideration or even a
significant consideration when consumers go to res-
taurants.® For many, calories may be the last thing
they want to think about when going out to meals.

The Research Does Not Support Menu Label-
ing. Even for proponents of nutritional central
planning, a menu-labeling standard is putting the
cart before the horse. Existing research on whether
menu labeling has an impact on nutrition is at best
unclear. According to the United States Department
of Agriculture’s Economic Research Service, “The
mixed results of these and other small-scale menu
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labeling studies suggest it is still too early to tell
how restaurant calorie labeling will affect caloric
intake.”

The Obamacare menu-labeling law is modeled
after a provision that has been in place in New York
City since 2008.” New York University and Yale
researchers collected receipts before and after the
New York City law went into effect and found that
individuals ordered more calories after the labeling
law went into effect. They also ordered more calories
than a similar population in Newark, where there
was no labeling law.®

Proponents of menu-label mandates often
respond to such studies by trying to identify why
the results did not match desired expectations. One
argument that has been used is that consumers
also need calorie recommendations in order to make
healthy choices. However, a just-released study
published in the American Journal of Public Health
regarding the New York labeling law found:

Providing calorie recommendation bench-
marks—such as calories per day or calories per
meal—did not reduce calories purchased, nor did
it appear to help participants to better use the

calorie information posted on menus. In fact, we
found some evidence that recommendations may
even have promoted purchase of higher-calorie
items.?

The FDA Power Grab. The menu-labeling law
applies to a “restaurant or similar retail food estab-
lishment.” The FDA has interpreted this language
to mean that even grocery and convenience stores
would be covered under the law. Practically, the FDA
has ignored the word similar-.

Under the FDA’s rules, a food establishment is
regulated under the law if it offers any food that is
prepared and processed on site even if not intended
for immediate consumption. For example, a gro-
cery store whose floor space is 99 percent devoted
to packaged goods would still be included if it has a
deli counter.”® According to an industry estimate for
supermarkets only, the rule could cost more than $1
billion in the first year alone, which is far more than
the FDA’s estimated compliance costs for all regu-
lated businesses."

The FDA did offer an alternative interpretation
to its proposed definition of “restaurant and simi-
lar retail food establishment” that would allegedly
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exclude grocery stores and convenience stores.'
Even though this less costly alternative definition
would achieve the statutory objectives, the FDA still
proposed the overbroad definition, which allows it
to regulate more businesses than even Obamacare
intended to cover.

If this were not bad enough, the FDA did not esti-
mate the benefits of the proposed rule: “Food choice
and consumption decisions are complex, and FDA
is unaware of any comprehensive data allowing
accurate predictions of the effect of the proposed
requirements on consumer choice and establish-
ment menus.”*

Defund the Rule. The menu-labeling provision
should be repealed and, until such time, all fund-
ing for implementation of the FDA rule should be

withheld through the appropriations process, includ-
ing through the complete defunding of Obamacare.

The rule would subject Americans to an unneces-
sary menu-labeling requirement that is not support-
ed by the research and, according to the FDA, has no
identifiable benefits. There would be plenty of costs,
though.

More importantly, the freedom of Americans
to demand their own nutritional information and
make their own dietary choices should not be sacri-
ficed to appease self-appointed nutrition czars who
want to change consumer behavior to meet their
own social engineering goals.

—Daren Bakst is a Research Fellow in Agricultural
Policy in the Thomas A. Roe Institute for Economic
Policy Studies at The Heritage Foundation.
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