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The Senate immigration bill, S. 744,1 has a major 
constitutional flaw that should send immigra-

tion reform advocates back to the drawing board: 
The bill appears to violate the Origination Clause of 
the Constitution.

This is such a serious problem that Representative 
Dave Camp (R–MI), chairman of the House Ways 
and Means Committee, issued a news release out-
lining five sections of the bill that he believes violate 
the Origination Clause.2 The following is Heritage’s 
detailed analysis.

The Origination Clause. Article I, Section VII, 
Clause I of the Constitution states:

All Bills for raising Revenue shall originate in the 
House of Representatives; but the Senate may 
propose or concur with Amendments as on other 
Bills.

This mandatory language raises three distinct 
questions. First, what is a “bill for raising revenue”? 
Second, what does it mean for a bill to “originate” in 
the House of Representatives, and what is the scope 
of the Senate’s amendment power? Finally, what is 

the role of the courts in enforcing this constitutional 
provision?

“All Bills for Raising Revenue.” The House of 
Representatives is the primary enforcer of the 
Origination Clause and has a body of precedent 
broadly interpreting the Origination Clause: Any 
bill that has the potential to affect revenue must 
originate in the House. This would include not only 
changes in taxation but changes in import restric-
tions (which could affect tariff revenues) and, in fact, 
any bill that would put money into or take money out 
of the general funds. When the House receives a bill 
originating in the Senate that fits any of these crite-
ria, it typically sends the bill right back in a rejection 
process known as “blue slipping.”

Chairman Camp has identified five sections of the 
Senate bill that he believes affect revenue. Sections 6 
and 5105 arguably draw from or pour into the gen-
eral fund on a regular basis rather than tying fees 
to services provided, which would affect the federal 
deficit in unforeseeable ways. Sections 2211, 2309, 
and 2232 affect the availability of tax credits. Finally, 
Section 4104 requires employers to pay a fee that is 
redistributed to states for various expenses. Since 
this section makes no attempt to relate the fee to a 
service provided by the government, it is arguably a 
simple revenue-raising “tax.”

These surcharges, fees, and changes in taxation 
all appear to be classic cases of revenue proposals 
historically blue-slipped by the House.3 In fact, the 
Senate itself sustains points of order against bills 
that the Senate feels violate the Origination Clause 
prerogatives of the House. While Senate precedent 
would have likely sustained such a point of order 
with respect to S. 744, no such objection was made.4
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“Shall Originate in the House of Representatives; but 
the Senate May Propose or Concur with Amendments 
as on Other Bills.” Determining whether a duly-enact-
ed statute “originates” in the House is often difficult. 
There is no question that the Senate immigration 
bill did not originate in the House of Representatives. 
There are a number of House immigration proposals, 
any of which could be passed by the House. Formally, 
these bills “originate” in the House and are distinct 
from the Senate bill.

However, as Representative Mark Sanford (R–
SC) has argued, if the House passes one of its own 
bills, the House and Senate could conference on the 
competing immigration bills.5 The final version the 
conference agrees to may be substantially the origi-
nal Senate version. As one congressional aide told 
Politico,6 all the House has to do to comply with the 
Origination Clause is “simply rename and renumber 
the Senate legislation…as a House bill.” On this view, 
the violation would occur only if the House passes 
some version of the Senate bill without renaming it. 

Conversely, when the House really does originate 
a bill, could the Senate simply amend the bill entire-
ly? Is the Origination Clause a simple formality? 
These questions are still unsettled and will have to 
be resolved by courts.

Enforcement of the Origination Clause. In 
addition to the House and Senate policing the 
Origination Clause, the President can veto bills that 
violate it. Further, the Supreme Court of the United 
States has held that the Origination Clause is judi-
cially enforceable. In United States v. Munoz-Flores, 
495 U.S. 385 (1990), an individual ordered to pay 

a “special assessment” pursuant to the Victims of 
Crime Act of 1984 challenged that assessment on the 
grounds that the statute was a revenue bill that orig-
inated in the Senate. The Solicitor General objected 
to the Origination Clause claim on the grounds that 
it was a nonjusticiable political question.

The Court held that, even though House proce-
dure can effectively police the Origination Clause, 
that does not mean that federal courts have no 
responsibility to consider such constitutional chal-
lenges to bills:

In many cases involving claimed separation of 
powers violations, the branch whose power has 
allegedly been appropriated has both the incen-
tive to protect its prerogatives and institutional 
mechanisms to help it do so. Nevertheless, the 
Court adjudicates those separation of powers 
claims, often without suggesting that they might 
raise political questions.

The remedy, according to the Supreme Court, is 
simple: “[T]he principle that the courts will strike 
down a law when Congress has passed it in violation 
of [the Origination Clause is] well settled.” 

The problem lies in whether one views the 
Origination Clause as a formal or substantive check 
on the lawmaking power of Congress. If it is a sub-
stantive check, then courts could be granted sweep-
ing powers to scrutinize acts of Congress, seeking 
to determine whether a law really originated in the 
House. Such a position could lead to piles of lawsuits 
challenging laws that involved plenary amendment 
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of a House bill, removing all the operative language 
of a bill marked “H.R.” and replacing it entirely with 
Senate language. Worse, courts might begin seek-
ing to investigate the origin of ideas found in law 
and invalidating laws whose ideas originated in the 
Senate or in the public. This seems clearly wrong.

Conversely, however, if the Origination Clause is 
simply a formal check, then Congress can circum-
vent its purpose in absurd ways. As noted above, the 
House can receive a Senate tax bill and simply rela-
bel it as a House bill. Justice Scalia’s concurrence in 
Munoz-Flores indicates that he thinks this is all the 
Origination Clause requires. (“The designation ‘H.J. 
Res.’…attests that the legislation originated in the 
House.”) Similarly, under this view, the House could 
pass a tax bill and the Senate could then amend the 
bill entirely. This view also seems to be wrong.

As it stands, therefore, the Supreme Court 
has noted that the federal courts must police the 
Origination Clause but has not provided any stan-
dards for lower courts to apply. What is known is 
that individuals adversely affected by statutes that 
they believe violate the Origination Clause (such as 
the immigration bill) can sue in federal court and 
will have their claims adjudicated on the merits, so 

this is a live area of law. Constitutional bicameral-
ism concerns do have implications for individual 
rights, and if the Senate immigration bill becomes 
law in violation of the Origination Clause, anyone 
aggrieved by the law would have a serious constitu-
tional claim to bring in federal court.

Constitutional Responsibilities. Yet while 
the precise role for the courts is unclear, it is cer-
tainly clear that both houses of Congress, and in 
particular the House of Representatives, should 
police the Origination Clause. Simply because the 
courts can, in theory, sort out the unconstitutional 
actions of Congress or the President does not mean 
that Congress or the President should abdicate their 
independent constitutional duties. 

The House in particular should not willingly cede 
its constitutional prerogatives due to political expe-
diency. Whatever the popularity or unpopularity of 
any given piece of legislation, the government has a 
duty to comply with the Constitution in considering 
that legislation.
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Heritage Foundation.


