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Abstract

Fouryears after Congress passed the misnamed Patient Protection and
Affordable Care Act, known as Obamacare, speculation on its effects
is largely over. High-profile presidential promises notwithstanding,
millions of Americans must now pay higher insurance premium costs
and deductibles and deal with the cancellation or disruption of their
existing coverage. They are also witnessing the exercise of enormous
and arbitrary power by the Secretary of Health and Human Services
in developing, applying, and waiving reams of rules and regulations.
Heritage Foundation analysts and others repeatedly warned that the
law is unaffordable, unworkable, and unfair and offered a series of so-
ber predictions concerning its effects. In this Backgrounder, veteran
Heritage health policy analyst Robert Moffit details nine predictions
that have already come true.

But we have to pass the bill, so you can find out what is in it, away
from the fog of controversy.

—Nancy Pelosi,

Speaker of the U.S. House of Representatives,

March 9, 2010

It is not our job to protect the people from the consequences of
their political choices.

—Chief Justice John Roberts,

National Federation of Independent Business v. Sebelius,

June 28, 2012
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KEY POINTS

m [n 2010, Congress enacted argu-
ably the most ambitious social
legislation in American history:
Obamacare. It directly affects
the personal life of every Ameri-
can and controls or regulates a
complex sector of the American
economy slightly larger than the
entire economy of France.

m Four years later, presidential
promises notwithstanding,
millions of Americans must
pay higher premium costs and
deductibles and deal with the
cancellation or disruption of their
existing coverage.

m |n 2010, health policy analysts,
including at The Heritage Foun-
dation, predicted that Americans
would face sticker shock due
to higher premiums and higher
taxes; that competition among
insurers would decline; that
freedom of conscience would be
violated; that work and business
expansion would be discouraged;
and that Medicare would face
tougher financial pressures.

m |t is not surprising that these pre-
dictions are coming true. There
are more to come.
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our years after Congress enacted the Patient

Protection and Affordable Care Act, commonly
known as “Obamacare,” millions of Americans are
learning first-hand “what is in it.” While it is the
law of the land, the national debate on its future is
intensifying. There is good reason for another round
of debate. Speculation is largely over. After four
years, Americans are almost daily experiencing the
impact of the national health care law. High-profile
presidential promises notwithstanding, millions of
Americans must now pay higher insurance premi-
um costs and deductibles and deal with disruption
of their coverage, new financial pressures on Medi-
care, and new strains on the already attenuated
doctor-patient relationship. They are also witness-
ing the exercise of enormous and arbitrary power
by the Secretary of Health and Human Services
(HHS) in developing, applying, and waiving rules
and regulations.

The law is both a historical and constitution-
al anomaly. In 2010, the President and his allies in
Congress enacted what is arguably the most ambi-
tious social legislation in American history. It
directly affects the personal life of every American,
and it controls or regulates a complex sector of the
American economy that is slightly larger than the
entire economy of France. In sharp contrast to the
constitutional ideal of a rational deliberation of leg-
islative measures by the elected representatives of
the people—the product of genuine compromise and
consensus—this health care law was enacted on a
narrowly partisan basis, in the face of popular oppo-
sition, through a profoundly flawed legislative pro-
cess. It was an unusual, if not unique, conjunction of
bad government and bad policy.

Before it was enacted, opponents of the law clearly
outlined its likely consequences in a variety of areas:
the negative impact of the tax increases on jobs and
the economy; the long-term effect on the budget; the
effects of the employer mandate on jobs and wages;
the federal subsidy structure that creates perverse
incentives for employers and employees; the insur-
ance regulations that would undercut competition,

reduce patient choice, and raise premiums; the costs
to the states of expanding Medicaid; the impact of
payment cuts on Medicare, which threaten seniors’
access to care; the creation of a new federal entitle-
ment program; and the weakening of the rights of
conscience in medical decisions and the protection
of life. There is also the violation of personal liber-
ty and the principle of federalism in Washington’s
imposition of the individual mandate.

Dissent of the Governed. Four years ago, Jacob
Hacker, a professor of political science at Yale Uni-
versity and a champion of the new law, prophetical-
ly warned fellow liberals: “Reformers won the war
in 2010, but they lost the battle for public opinion.
Americans were convinced that reform was needed
but not that government could do it. Reformers can-
not afford to lose the second battle for public opin-
ion.”* The Administration and its allies in Congress
and academia are now losing that second battle for
public opinion. In its most recent assessment of the
average margins of support or opposition to the law
among the nation’s leading polling companies, Real
Clear Politics finds that 53.3 percent oppose the law
while 39.1 percent favor it.2 Timothy Jost, a professor
of law at Washington and Lee University and sup-
porter of the law, says, “It is likely that more com-
plaints will be heard once people actually use their
ACA [Affordable Care Act] coverage.”®

A Familiar Pattern. The course of the cur-
rent national debate is following a familiar pattern,
mirrored clearly in previous national health care
debates, such as the triumphant passage and bipar-
tisan repeal of the Medicare Catastrophic Cover-
age Act 0f 1988 and the quiet collapse of the Clinton
Health Security Act on the Senate floor in the fall
0f1994.

In each case, public hostility to the health care
legislation was stimulated by the mass disruptions,
or threatened disruption, of existing health care
coverage; the rapid and excessive cost increases
that were initially ignored or unanticipated; and
the metastasizing federal bureaucracy, issuing or
threatening to issue costly, cumbersome, and intru-

1. Jacob Hacker, “"Health Reform 2.0,” The American Prospect, July 29, 2010, http://prospect.org/article/health-reform-20-0 (accessed April 3, 2014).

2. Real Clear Politics, “Public Approval of Health Care Law,” poll average, February 27-March 23, 2014,
http://www.realclearpolitics.com/epolls/other/obama_and_democrats_health_care_plan-1130.html (accessed April 3, 2014).

3. Timothy S. Jost, “Implementing Health Reform: Four Years Later,” Physicians for a National Health Program, January 14, 2014,
http://www.pnhp.org/news/2014/january/timothy-jost-reviews-what-four-years-have-brought-us (accessed April 3, 2014).
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sive rules and regulations to control Americans’
health care decisions.*

Arbitrary Government. In the case of the
Affordable Care Act, the President and his allies
made high-profile but false promises that Ameri-
cans could keep their existing coverage and that
costs would not only be contained, but decline. Fur-
thermore, the President and his allies in Congress
insisted on an uncompromising centralization of
bureaucratic power over virtually every facet of
health care.

Such administrative power, the law’s advocates
believed, would streamline the transformation of
American health care. Karen Davis, then president
of The Commonwealth Fund, a prominent liberal
think tank, predicted that “[c]ontinued implemen-
tation of the Affordable Care Act will bring clarity
about the direction and shape of future change to
everyone involved in the health system: the people
who provide care, those who pay for care, and those
who receive it.”” In fact, the implementation of the
law has ushered in national confusion and uncer-
tainty. According to a recent report in The Washing-
ton Post, many of the administrative changes to the
law have

led to a frenzied effort among employers, insur-
ance companies, politicians and consumers to
try and understand what they might mean.... To
add to the confusion, some modifications are
changes to previous changes. For example, this
is the second time that the administration has
allowed some people to keep noncompliant plans
longer than previously announced.®

Central planning is not a prescription for sim-
plicity; it is a license for arbitrary regulatory power.
Whole provisions of the law have been nullified,
modified, delayed, or suspended. Indeed, over the
past four years, there have been a total of 40 changes
to the law, including various administrative, legisla-
tive, and judicial actions.” In a number of these cases,
executive actions directly contradict or ignore the
plain statutory text of the law. These are just three
of many egregious examples:

1. The May 23, 2012, IRS rule that premium assis-
tance subsidies are to be available in federal
exchanges, though Section 1311 only specifies
that such subsidies can be provided through
state-based exchanges;

2. The one-year delay in the employer reporting
requirements under the terms of the employer
mandate issued by the Treasury Department on
July 2, 2013; and

3. The August 7, 2013, ruling by the U.S. Office of
Personnel Management (OPM) that Congress
and staff are to receive their previous employer-
based insurance subsidies for enrollment in the
health exchanges as if they were still enrolled in
the Federal Employees Health Benefits Program,
which they are not.®

Well beyond the issues of health care financing
and delivery, the law also marks a major step back-
ward in the American tradition of democratic gover-
nance. Instead of exercising executive responsibili-
ties within the confines of limited government, the

4.  These problems were readily apparent shortly after the enactment of the ACA. For an extended discussion of the commonality of issues
that undermined the Medicare Catastrophic Act and the Clinton Health Security Act, and how the very same problems now threaten the
viability of the ACA, see Robert E. Moffit, “The Prospects for Ending Obamacare: Learning from Health Policy History,” Heritage Foundation
Backgrounder No. 2424, June 21, 2010, http://report.heritage.org/bg2424.

5. Karen Davis, "Bending the Health Care Cost Curve: A New Era in American Health Care?” The Commonwealth Fund, January 18, 2012,
http://www.commonwealthfund.org/Blog/2012/Jan/Bending-the-Health-Care-Cost-Curve.aspx (accessed April 3, 2014).

6. Sandhya Somashekhar, “Slew of Changes to Health-Care Law Creates More Confusion for Consumers,” The Washington Post, March 8, 2014,
http://www.isidewith.com/news/article/slew-of-changes-to-health-care-law-creates-more-confusion-for-co (accessed April 3, 2014).

7. Tyler Hartsfield and Grace-Marie Turner, “Forty Changes to Obamacare ... So Far,” The Galen Institute, April 8, 2014,
http://www.galen.org/newsletters/changes-to-obamacare-so-far/ (accessed April 16, 2014).

8. Five days before the OPM's ruling to provide Federal Employees Health Benefits subsidies for Congress and staff enrolled in the exchange,
Heritage analysts anticipated the Administration’s decision. See Robert E. Moffit, Edmund F. HaisImaier, and Joseph A. Morris, “Congress in
the Obamacare Trap: No Easy Escape,” Heritage Foundation Backgrounder No. 2831, August 2, 2013,
http://www.heritage.org/research/reports/2013/08 /congress-in-the-obamacare-trap-no-easy-escape.
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Administration is making up new rules as it goes
along, disregarding the constitutional principles of
the separation of powers and the rule of law. The
implementation of the national health law is thus a
textbook example of both the formidable power and
the practical weaknesses inherent in the central
planning of the modern administrative state.

Promises vs. Predictions:
The Four-Year Record

Notwithstanding the validity of his specific claims,
President Barack Obama, as a candidate and as chief
executive, has always been honest and forthright in
outlining the central elements of his health policy
agenda: a federal standardization of health insur-
ance benefits; a new government insurance plan to
compete with private plans in a federal exchange; a
mandate on employers to offer federally approved
coverage or pay a penalty; a major expansion of Med-
icaid and the Children’s Health Insurance Program; a
major change in Medicare payments, including pay-
ment reductions for Medicare Advantage plans; and
major commitments to federal spending on health
information technology and comparative effective-
ness research.” Americans claiming to be surprised
simply have not been paying attention.

After the 2010 enactment of the Affordable Care
Act, Heritage Foundation policy analysts under-
took a comprehensive examination of its key statu-
tory provisions. The result was a series of 15 policy
papers: The Case Against Obamacare.”® Each paper
focused on specific statutory provisions, their con-
tent, and their likely effects on a wide range of health
policy issues. These included the likely impact of the
law on employment and the economy, health insur-
ance premiums, the competitiveness of health insur-
ance markets, the impact on Medicare, entitlement
spending and federal deficits, the role of the states
in overseeing the health insurance markets, the

impact of the individual and the employer mandates,
and the new challenges to the traditional rights of
personal conscience and religious liberty.

At the outset of the national debate, the President
and his allies in Congress and elsewhere made a
number of high-profile promises and claims, some of
them quite extraordinary. In contrast, Heritage ana-
lysts repeatedly warned that the law is unaffordable,
unworkable, and unfair and offered a series of sober
predictions concerning its effects. With the first four
years of the law’s implementation, the recordis clear:

1. The Individual Mandate Is an Enforcement
Nightmare. In his bitter primary battle with then-
Senator Hillary Clinton (D-NY) for the 2008 Demo-
cratic nomination, candidate Senator Barack Obama
(D-IL) strongly opposed the imposition of an indi-
vidual mandate on Americans to buy health insur-
ance. Among Obama’s key arguments was that such
amandate, if enacted, would be unenforceable.™

Candidate Obama was correct, but President
Obama disagreed. After the 2008 election, the Pres
ident reversed course and endorsed the mandate.
This year, the first year that the mandate penalties
are to be imposed, the President has already started
backtracking on the enforcement of the provision he
signed into law. In 2013, the Administration deter-
mined that millions of Americans who had received
cancellations of their health insurance policies
because they did not meet the new federal standards
were to qualify for a “hardship” exemption from the
individual mandate for one year, and then extended
for two more years, through October 1, 2016.'2 As the
editors of The Wall Street Journal have noted, the
latest exemption, which surfaced in a “technical bul-
letin” is remarkably lax and requires nothing more
than one’s personal attestation that one “believes”
that health plans in the exchanges are either “more
expensive” than one’s previous plan or otherwise

“unaffordable.”® As Politico reports, “According to

9.  For a detailed description of the President’s original health policy agenda, see Robert E. Moffit and Nina Owcharenko, “The Obama Health
Plan: More Power to Washington,” Heritage Foundation Backgrounder No. 2197, October 15, 2008,
http://www.heritage.org/research/reports/2008,/10/the-obama-health-care-plan-more-power-to-washington.

10. The Case Against Obamacare: Health Care Policy Series for the 112th Congress, The Heritage Foundation, 2010,
http://www.heritage.org/research/projects/the-case-against-obamacare.

1. Kevin Sack, “In Health Debate, Clinton Remains Vague on Penalties,” The New York Times, February 4, 2008,
http://www.nytimes.com/2008/02/04/us/politics/O4checkpoint.html?_R=14/scp=1+sQ=SAC (accessed April 16, 2014).

12.  “"ObamaCare’s Secret Mandate Exemption,” The Wall Street Journal, March 12, 2014,
http://online.wsj.com/news/articles/SB10001424052702304250204579433312607325596 (accessed April 3, 2014).

13.  Ibid.
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the decision this month by the administration, you
may be able to escape the obligation of the mandate
for the rest of the Obama presidency—if you can deal
with the paperwork.”™*

As a statutory matter, the mandate’s financial
penalties are very specific. For example, beginning
in 2014, the penalty is just $95 annually or 1 percent
of income, whichever is greater. The Conressional
Budget Office (CBO) projects that in 10 years, over
the period 2015 to 2024, these penalty payments
will generate $46 billion in revenue.'® Thus far, how-
ever, beyond the statutory exemptions,'® the admin-
istrative application of the mandate and the penalty
has turned out to be far more complicated than any-
one could have imagined. Scott Gottlieb, MD, a fel-
low at the American Enterprise Institute, has iden-
tified 15 ways that a person could conceivably avoid
the tax penalty.”

Beyond the administrative and statutory exemp-
tions, as Heritage predicted, its enforcement is even
more problematic.'® The task is left to the Internal
Revenue Service (IRS), and the agency’s tools are
limited. Under the statute, the IRS cannot impose
the standard criminal penalties for those who
refuse to buy the government’s level of coverage, or
even impose liens, and the sheer physical task of
auditing Americans to determine whether they are
in compliance with an unpopular law is formida-
ble. In some respects, it is oddly reminiscent of the
federal government’s ambitious attempt to try to
control personal behavior and enforce the prohibi-
tion of the sale of alcohol (“The Noble Experiment™)
during the 1920s. In the case of Obamacare’s indi-
vidual mandate, IRS Deputy Commissioner for Ser-
vices and Enforcement Steven Miller has already
indicated that mass auditing of American citizens

CHART1

Who Pays Obamacare's Individual
Mandate Tax?

Nearly 70 percent of those projected to pay the
Obamacare individual mandate tax earn less than
400 percent of the federal poverty level (FPL)
($45,960 for a single individual in 2013), and 10
percent live in poverty.

69%

300%-400% FPL

18%

200%-300% FPL

20%

100%-200% FPL soove,
A 20%
Below Poverty Line 400%-500% FPL
10% 1%
BELOW ABOVE
400% FPL 400% FPL

Source: Congressional Budget Office, “Payments of Penalties for
Being Uninsured Under the Affordable Care Act,” September 2012,
http://www.cbo.gov/sites/default/files/cbofiles/attachments/
Indiv_Mandate_Penalty_One-Col.pdf (accessed April 22, 2014).
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14. Brett Norman, "Honey, | Shrunk the Mandate,” Politico, March 25, 2014,

http://www.politico.com/story/2014,/03/shrinking-obamacare-mandate-104966.html (accessed April 18, 2014).

15.  Congressional Budget Office, “"Updated Estimates of the Effects of the Insurance Coverage Provisions of the Affordable Care Act,”
April 2014, p. 2, http://www.cbo.gov/sites/default/files/cbofiles/attachments/45231-ACA_Estimates.pdf (accessed April 21, 2014).

16. Section 1501 provides exemptions for Indian tribal members, certain religious organizations and “health sharing ministries,” employees with
excessive out-of-pocket costs for whom health insurance is unaffordable, and a “hardship” exemption as determined by the HHS Secretary.

17.  Scott Gottlieb, “14 Ways to Avoid the Obamacare Tax (Actually 15 if You Include ‘Brief Incarceration’),” Forbes, March 19, 2014,
http://www.forbes.com/sites/scottgottlieb/2014,/03/19/14-ways-to-avoid-the-obamacare-tax/ (accessed April 3, 2014).

18. Robert E. Moffit, “Obamacare and the Individual Mandate: Violating Personal Liberty and Federalism,” Heritage Foundation WebMemo

No. 3103, January 18, 2011,

http://www.heritage.org/research/reports/2011/01/obamacare-and-the-individual-mandate-violating-personal-liberty-and-federalism.
For a discussion of alternatives to the individual mandate to secure expanded coverage, see Robert E. Moffit, “Choice and Consequences:
Transparent Alternatives to the Individual Mandate,” Harvard Health Policy Review, Vol. 9, No. 1 (Spring 2008).
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was not envisioned and that, instead, the IRS would
withhold the tax refunds of those who would not or
could not demonstrate that they purchased federally
approved levels of insurance coverage."
Complicating the Administration’s enforcement
effort is the United States Supreme Court’s 2012 rul-
ing in NFIB v. Sebelius. In a surprising outcome, the
Court basically rewrote the individual mandate,
clearly enacted as a penalty under the Interstate
Commerce Clause, as a constitutionally permissible
“tax” under the broad congressional power of taxation.
In so doing, the Court explicitly declared that people
henceforth would have a “choice” whether or not to
pay the tax penalty or enroll in the federal govern-
ment’s mandated level of health insurance coverage.?®
As a matter of law, the exercise of a personal “choice”
is far different from the incuring of a civil penalty for
a deliberate violation of federal law. As a matter of
public policy, it profoundly weakens the force of the
individual mandate, at least on a psychological level.
2. The Law Will Create New Disincentives to
Work. In February 2010, House Speaker Nancy Pelo-
si (D-CA) made the remarkable prediction that the
national health care law would create 400,000 jobs
right away, and add an estimated 4 million jobs later
on.?! Just last year, David Cutler, professor of eco-
nomics at Harvard University, said that the “Afford-
able Care Act is the most serious effort ever made to
address the myriad flaws in health care today. If it
works as intended, the health of our economy—as well
as our people—will be much improved.”?

While the Administration and its allies in Con-
gress and academia insist that the law is good for
jobs and the economy, America’s business leaders
have generally reported a very different viewpoint.
The imposition of higher tax rates undercuts the
economic incentives for individuals to work and
save, or for working harder and saving more of what
they earn, which affects both job creation and eco-
nomic growth. As Dennis Lockhart, president of the
Federal Reserve Bank of Atlanta, remarked, “We’ve
frequently heard strong comments to the effect of
‘My company won’t hire a single additional worker
until we know what health insurance costs are going
to be.”?3 In February 2012, the Gallup Poll survey of
small-business owners found that 48 percent were
not hiring because of the potential cost of health
care. Likewise, in a January 18, 2012, survey for the
Chamber of Commerce, 74 percent said that the
health care law makes it harder to hire more work-
ers.?* Even in an early assessment of itsimpact on the
labor force, the Congressional Budget Office (CBO)
reported that by 2021, the law would reduce employ-
ment by 0.5 percent—the amount of labor used in the
economy by an equivalent of 800,000 jobs.*

Beyond the uncertainty that has been gripping
the business community over the past four years, the
law itself creates new disincentives for employees to
work.?¢ The design of Obamacare’s health insurance
subsidies creates an undesirable “cliff effect.” For
example, if a single person’s annual income reaches
or exceeds 400 percent of the federal poverty level

19.  Moffit, “Obamacare and the Individual Mandate.”

20. Declares Chief Justice John Roberts: “If a tax is properly paid, the Government has no power to compel or punish individuals subject to it. We
do not make light of the severe burden that taxation—especially taxation motivated by a regulatory purpose—can impose. But imposition of a
tax nonetheless leaves an individual with a lawful choice to do or not do a certain act, so long as he is willing to pay a tax levied on that choice.”
National Federation of Independent Business v. Sebelius, 132 S. Ct. 2566 (2012), pp. 43-44.

21.  Jim Hoft, “Flashback: Nancy Pelosi Says Obamacare Will Create 400,000 Jobs ‘Almost Immediately!"” Gateway Pundit, February 4, 2014,
http://www.thegatewaypundit.com/2014,/02/flashback-nancy-pelosi-says-obamacare-will-create-400000-jobs-almost-immediately/#
(accessed April 4,2014).

22. David M. Cutler, “The Economics of the Affordable Care Act,” The New York Times, Economix blog, August 7, 2013,
http://economix.blogs.nytimes.com/2013/08,/07/the-economics-of-the-affordable-care-act/ (accessed April 4, 2014).

23. Dennis P. Lockhart, “Business Feedback on Today's Labor Market,” Federal Reserve Bank of Atlanta, Conference on Employment and the
Business Cycle, November 11, 2010, p. 3, http://www.frbatlanta.org/news/speeches/lockhart_111110.cfm (accessed April 4, 2014).

24. Harris Interactive, “"United States Chamber of Commerce Q4 Small Business Study,” January 18, 2012, p. 1,
http://www.uschambersmallbusinessnation.com/uploads/Chamber%20Q4_Summary%20Memo_Final%20.pdf (accessed April 4, 2014).

25. J. Lester Feder and Kate Nocera, “CBO: Health Law to Shrink Workforce by 800,000,” Politico Pro, February 10, 2011,
http://www.politico.com/news/stories/0211/49273.html (accessed April 4, 2014).

26. Brian Blase and Paul L. Winfree, “Obamacare’s Health Subsidies: Expanding Perverse Incentives for Employers and Employees,” Heritage

Foundation WebMemo No. 3112, January 20, 2011,
http://www.heritage.org /research/reports/2011/01/obamacare-and-health-subsidies-expanding-perverse-incentives-for-employers-and-employees.
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(FPL) ($46,680 in 2014), earning additional income
results in a total loss of premium subsidies for health
insurance in the exchanges. For individuals and
families above 400 percent of the FPL who have lost
their employer-based health insurance, the loss of
the employer’s subsidy for insurance, accompanied
by a generous tax break, means that such persons
could face significantly higher health insurance
costs in the Obamacare exchanges.

Depending on the states in which they reside, work-
ers may not only face much higher insurance premi-
ums, but also be required to pay much higher deduct-
ibles. The law’s exchange subsidies, given their design,
will thus not only penalize upward income mobility,
but also discourage work. Not surprisingly, the CBO
recently issued a report stating that the health care
law would reduce the nation’s employment by the
equivalent of 2 million full-time workers by 2017, and,
assuming the continuation of the law, that number
would reach the equivalent of 2.5 million by 2024.%”

It is worth noting in this context that the CBO’s
recent projection of lower costs for the law’s subsi-
dized coverage was largely reflective of bad econom-
ic circumstances: lower labor force participation,
lower wages and salaries, and fewer eligible persons
under the age of 65 than previously estimated. 2®

3. The Law, Particularly the Employer Man-
date, Will Impose New Costs on Businesses that
Undercut Jobs and Wages.” The law imposes
18 tax hikes. Many of these tax increases directly
affect businesses, and, notwithstanding President

Obama’s promises to the contrary, they also hit mid-
dle-class Americans. Every dollar taken out of the
private economy is a dollar that cannot be spent on
consumer purchases or investment spending—pre-
cisely the private spending that contributes to eco-
nomic growth and job creation.

In astudy of the direct impact of the law’s specific
provisions on large corporations (those with 10,000
or more employees), researchers at the American
Health Policy Institute estimated that the total cost
of the law over the next 10 years will range from $151
billion to $186 billion, with per-employee costs in
the range of $4,800 to $5,900.3° These additional
costs will, of course, affect the price of goods and ser-
vices for all Americans.

The pending employer mandate and its penal-
ties, once it is partially operational in 2015, will
impose new costs on businesses and is likely to slow
job growth and also result in significant workplace
changes.® In anticipation of the reporting and com-
pliance requirements of the employer mandate,
workforce changes have already taken place. One of
the effects of the law has been to encourage employ-
ers to start shifting more members of their work-
force from full-time to part-time jobs, particularly
in low-wage occupations. In California, private insti-
tutions, such as the Mexican American Opportunity
Foundation and Fatburger fast-food restaurants, cut
employees’ hours to fewer than 30 hours per week,
while public institutions, such as the City of Long
Beach and the City of San Gabriel, did the same.?*

27. Zachary A. Goldfarb and Amy Goldstein, “Health Care Law Will Prompt Over 2 Million to Quit Jobs or Cut Hours, a CBO Report Says,” The
Washington Post, February 4, 2014, http://www.washingtonpost.com/business/economy/cbo-botched-health-care-law-rollout-will-reduce-
signups-by-1-million-people/2014,/02/04/c78577d0-8dac-11e3-98ab-fe5228217bd1_story.html (accessed April 4, 2014).

28. Congressional Budget Office, “Updated Estimates,” p. 15.

29. Brian Blase, “Obamacare and the Employer Mandate: Cutting Jobs and Wages,” Heritage Foundation WebMemo No. 3108, January 19, 2011,
http://www.heritage.org/research/reports/2011/01/obamacare-and-the-employer-mandate-cutting-jobs-and-wages.

30. These provisions include the “high value” insurance excise tax, the mandate to provide “adult child” group coverage to age 26, the temporary
reinsurance fee, the new health benefit mandates, the Patient Centered Outcomes Research Institute fee, and the new administrative costs
entailed in employer compliance with the law. The indirect costs include increased take-up rates of employer-based coverage stimulated by
the federal mandates, new taxes passed on to employers and employees through insurance fees and taxes (such as the medical device tax),
and the increased cost shifting to employer-provided coverage resulting from the law’s Medicaid expansion. Tevi D. Troy and D. Mark Wilson,

“The Cost of the Affordable Care Act to Large Employers,” American Health Policy Institute, 2014, p. 1,
http://www.americanhealthpolicy.org/content/documents/resources/2014_ACA_Cost_Study.pdf (accessed April 11, 2014).

31.  Section 1513 requires employers with 50 full-time employees or more to provide the required coverage or pay a $2,000 tax penalty for each
uncovered employee; an employer who already offers coverage would pay a penalty of $3,000 annually for an employee who qualifies for a
taxpayer subsidy and buys coverage in an exchange. These penalties are annually indexed to the growth in health insurance premiums.

32. Jed Graham, "ObamaCare Employer Mandate: A List of Cuts to Work Hours, Jobs,” Investor’s Business Daily, February 3, 2014,
http://news.investors.com/politics-obamacare/020314-669013-obamacare-employer-mandate-a-list-of-cuts-to-work-hours-jobs.htm

(accessed April 11, 2014).
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CHART 2

Obamacare's 18
New Taxes and
Penalties
Obamacare includes 18
new taxes, fees, and
penalties, costing

taxpayers an estimated
$771 billion by 2022.
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delay), and 40 percent excise tax on high-cost health plans are from the CBO's May 2013 estimates. For the remaining taxes, the revenue projections are

from the Joint Committee on Taxation's 2012 estimates.

Sources: Heritage Foundation calculations based on data from Joint Committee on Taxation, “Estimated Revenue Effects of a Proposal to Repeal
Certain Tax Provisions Contained in the ‘Affordable Care Act ("ACA")"," June 15, 2012, http://waysandmeans.house.gov/uploadedfiles/
jct_june_2012_partial_re-estimate_of_tax_provisions_in_aca.pdf (accessed April 22, 2014), and Congressional Budget Office, “Table 2: CBO's May
2013 Estimate of the Budgetary Effects of the Insurance Coverage Provisions Contained in the Affordable Care Act,” http://www.cbo.gov/sites/
default/files/cbofiles/attachments/43900-2013-05-ACA.pdf (accessed April 22, 2014).
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While these new part-time workers would see their
hours and wages cut, they would likely be eligible for
generous premium subsidies in the exchanges. The
work-reduction cycle thus imposes collateral costs:
The lower these workers’ wages, the higher the sub-
sidies and the bigger the burden on taxpayers.
Timothy Jost concedes that “[elmployers may
continue to reduce employees to thirty hours or oth-
erwise try to avoid offering health insurance to their
employees. Insured and self-insured will bear part
of the cost of expanding coverage and reinsuring
high cost enrollees in the individual market, increas-
ing their costs.”®® The impact would vary, of course,

from state to state. In Illinois between 2011 and 2013,
for instance, the state lost the equivalent of 63,000
jobs in the retail, food and beverage, and general
merchandise sectors of the state’s economy.**

Peter Orszag, President Obama’s former Direc-
tor of the Office of Management and Budget (OMB),
applauds the delay of the penalty provisions of the
employer mandates until 2015. He also concedes
that “the penalty is far from perfect. At the margin,
for example, it has the effect of discouraging employ-
ment of low- and moderate-wage workers—the ones
who could get subsidized coverage through the
exchanges—relative to high-wage workers.”* When

33. Jost, “Implementing Health Reform: Four Years Later.”

34. Naomi Lopez Baumann, “Obamacare May Be Causing a Shift to Part-Time Workers in lllinois,” Forbes, The Apothecary, February 24, 2014,
http://www.forbes.com/sites/theapothecary/2014,/02/24/obamacare-may-be-causing-a-shift-to-part-time-workers-in-illinois/

(accessed April 4,2014).

35. Peter Orszag, "Obama Makes Wise Choice to Delay Insurance Mandate,” Bloomberg View, July 3, 2013,
http://www.bloombergview.com/articles/2013-07-03/obama-makes-wise-choice-to-delay-insurance-mandate (accessed April 4, 2014).
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the employer mandate’s reporting and penalty pro-
visions finally take effect, it is likely that these unfa-
vorable employment and coverage trends will accel-
erate throughout the country.?®

4. The Law Undermines Competition and Fur-
ther Consolidates Health Insurance Markets. At
the outset of the national health care debate, President
Obama argued forcefully—and correctly—that Ameri-
ca’s health insurance markets were insufficiently com-
petitive.?” Researchers at the Kaiser Family Founda-
tion say that the “long-term success of the exchanges
and other ACA provisions governing market rules will
be measured in part by how well they facilitate market
competition, providing consumers with a diversity of
choices and hopefully lower prices for insurance than
would have otherwise been the case.”s®

But a competitive health insurance market is
governed by consumer demand, and carriers offer
products to meet that demand. Thus, there would
normally be a wide variety of different plans, combi-
nations of benefits and premiums, new products, and
innovative delivery programs. Insurance carriers,
directly accountable to consumers, would respond
rapidly to consumer demands or lose market share.

The health law’s exchanges are nothing like such
a free and open market.* They are federally super-
vised agencies that serve as a mechanism to enforce
federal insurance regulations, and they create avery
different economic environment. The health law
imposes standardization and uniformity. Since all

plans and levels of coverage are standardized and
there can be no deviation from what is permitted
either by statute or regulation, the national health
law substitutes central planning for economic free-
dom, or what some on the Left champion as “choice
without complexity.”

In their preliminary examination of competition
in the states, Kaiser Family Foundation analysts
found mixed results, with large states like Califor-
nia and New York being more competitive and Con-
necticut and Washington State being less competi-
tive.** The Heritage Foundation analysis of federal
and state exchanges shows that the law has, in gener-
al, reduced competition and consolidated the health
insurance markets even more. Indeed, between
2013 and 2014, the number of insurers offering cov-
erage on the individual markets in all 50 states has
declined nationwide by 29 percent.** Worse, on a
county level, health insurance market competition
has resulted in 52 percent of U.S. counties having
just one or two health insurance carriers.*> Instead
of robust competition in the health insurance mar-
kets, Americans are, as Heritage predicted, faced
with less choice and reduced competition.*®

5. The Law Guarantees Major Premium
Increases. Among many other claims, President
Obama routinely said that the enactment of his
health reform agenda would result in an annual
reduction in the “typical” family health insurance
premiums of $2,500.** Likewise, Jonathan Gruber,

36. Curtis S. Dubay, "Obamacare and New Taxes: Destroying Jobs and The Economy,” Heritage Foundation WebMemo No. 3100, January 20, 2011,
http://www.heritage.org/research/reports/2011/01/obamacare-and-new-taxes-destroying-jobs-and-the-economy.

37. President Barack Obama, “Remarks by the President to a Joint Session of Congress on Health Care,” The White House, September 9, 2009,
http://www.whitehouse.gov/the_press_office/remarks-by-the-president-to-a-joint-session-of-congress-on-health-care/ (accessed April 11, 2014).

38. Cynthia Cox, Rosa Ma, Gary Claxton, and Larry Levitt, “Sizing Up Exchange Market Competition,” Henry J. Kaiser Family Foundation Issue Brief,
March 2014, pp. 12-13, http:/kff.org /report-section/sizing-up-exchange-market-competition-conclusion-8562/ (accessed April 11, 2014).

39. For an in-depth discussion of the goals and functions of the Obamacare exchange, see Robert E. Moffit and Edmund F. HaisImaier,
“Obamacare's Insurance Exchanges: ‘Private Coverage' in Name Only,” Heritage Foundation Backgrounder No. 2846, September 26, 2013,
http://www.heritage.org/research/reports/2013/09/0bamacares-insurance-exchanges-private-coverage-in-name-only.

40. Ibid. The Kaiser researchers based their analysis of the level of competition on the condition of certain individual insurance markets in 2012.

41, Edmund F. Haislmaier, “Health Insurers’ Decisions on Exchange Participation: Obamacare’s Leading Indicators,” Heritage Foundation

Backgrounder No. 2852, November 12, 2013,

http://www.heritage.org/research/reports/2013/11/health-insurers-decisions-on-exchange-participation-obamacares-leading-indicators.

42. Alyene Senger, “Lack of Competition in Obamacare's Exchanges: Over Half of U.S. Has Two or Fewer Carriers,” Heritage Foundation Issue Brief No.
4082, November 8, 2013, http://www.heritage.org/research/reports/2013/11/obamacare-insurance-exchanges-and-the-lack-of-competition.

43, Robert E. Moffit, “Obamacare and Federal Health Exchanges: Undermining State Flexibility,” Heritage Foundation WebMemo No. 3104,
January 18, 2011, http://www.heritage.org/research/reports/2011/01/obamacare-and-federal-health-exchanges-undermining-state-flexibility.

44, J.B. Wogan, “No Cut in Premiums for Typical Family,” PolitiFact, August 31, 2012,
http://www.politifact.com/truth-o-meter/promises/obameter/promise/521/cut-cost-typical-familys-health-insurance-premium-/

(accessed April 11, 2014).
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MAP1

Lack of Competition in Obamacare Exchanges

Inmore than halfof U.S. counties, only one or two insurance carriers sell coverage in the Obamacare exchanges.
This lack of competition means fewer choices for consumers and less market pressure to keep prices down.

COUNTIES WITH LITTLE
ORNO COMPETITION IN
OBAMACARE EXCHANGES
M Only 1 carrier

(17% of all counties)

Only 2 carriers
(35% of all counties)

Sources: Heritage Foundation research and calculations. Data for the 34 federally facilitated exchanges are from HealthCare.gov, “"Health
Plan Information for Individuals and Families,” https://www.healthcare.gov/health-plan-information (accessed November 6, 2013). Data for
the state-based exchanges are from either the state's exchange or its insurance department. Ownership of subsidiaries and trade names was
verified using state insurance department filings. All figures are at the parent-company level, meaning an insurer offering exchange coverage

in a county through two or more subsidiaries is counted as one company.
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professor of economics at MIT, asserted, “What we
know for sure is that the bill will lower the cost of
buying non-group health insurance.”

The President’s claims were never credible. Early
in the congressional debate, during consideration of
the Senate bill in November 2009, the CBO report-
ed that the measure would increase average non-
group premiums between 10 percent and 13 per-
cent.* Recently, the CBO revised its estimates of

projected premium costs downward for a variety of
reasons: The plans in the exchanges have “narrow-
er networks” for providers than the CBO previously
anticipated; doctors and other medical profession-
als will be paid less under the exchange plans’ con-
tracts; and the plans appear to be imposing “tighter
management” on the use of medical services than do
employer-based plans.*” While premium increases
are lower than earlier estimates, the general trend

45, Avik Roy, "How Obamacare Dramatically Increases the Cost of Insurance for Young Workers,” Forbes, The Apothecary, March 22, 2012,
http://www.forbes.com/sites/theapothecary/2012/03/22/how-obamacare-dramatically-increases-the-cost-of-insurance-for-young-workers/

(accessed April 4, 2014).

46. Congressional Budget Office, “An Analysis of Health Insurance Premiums Under the Patient Protection and Affordable Care Act,”
November 30, 2009, http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/107xx,/doc10781/11-30-premiums.pdf (accessed April 11, 2014).

47. Congressional Budget Office, “Updated Estimates,” p. 16.
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MAP 2

Premiums Are Higher in Obamacare Exchanges

Buying individual health insurance in the exchanges is generally more expensive than it was before
Obamacare, especially for young adults. In 11 states, 27-year-olds will see their premiums double.
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is still one of steadily higher projected premiums in
the exchanges, not, as the President promised, pre-
mium payment reductions.*

Of course, there are a variety of factors that drive
premium increases in the various health insurance
markets around the nation, but the national health
law imposes several rules and conditions that guar-
antee even higher premium increases than would
otherwise have been the case. For example, the law
limits cost sharing for enrollees, which will require
insurers to pay more of the cost of covered services.
This simply shifts those costs from patients directly

to the patients’ payment of plan premiums. The law
also prohibits any cost sharing for specific medical
services, such as preventive care services, which will
doubtless stimulate higher utilization of those ser-
vices and, thus, higher plan premiums. The law also
requires all “qualified” health plans to cover 10 cat-
egories of medical benefits and services. These ben-
efits or services may have been previously excluded
from plan coverage, or payment for them may have
been more limited.

Thus, as Heritage predicted,*’ the average annu-
al premiums for single and family coverage in 2014

48. 1bid., p. 6. The CBO projects that in 2015, the national average for the second-lowest-cost “silver plan” in the exchanges will be $3,900 for a
single person. That average plan premium cost will rise to $4,400 in 2016 and $6,900 in 2024.

49, Edmund F. Haislmaier, “Obamacare and Insurance Benefit Mandates: Raising Premiums and Reducing Patient Choice,” Heritage Foundation

WebMemo No. 3110, January 20, 2011,

http://www.heritage.org/research/reports/2011/01/obamacare-and-insurance-benefit-mandates-raising-premiums-and-reducing-patient-choice.
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are rising in the state and federal health insurance
exchanges all around the country. In 11 states, pre-
miums for 27-year-olds have more than doubled
since 2013; in 13 states, premiums for 50-year-olds
have increased more than 50 percent.*°

The law is also contributing to premium increas-
es in the group market. Based on the new insurance
rules effective in 2014, the Office of the Actuary at
the Centers for Medicare and Medicaid Services
(CMS) estimates that 65 percent of small firms will
experience premium rate increases, while 35 per-
cent are expected to have rate reductions; and 11
million Americans employed by these firms will
experience premium rate increases, while about 6
million are anticipated to have premium rate reduc-
tions.” An April 2014 survey by analysts with Mor-
gan Stanley records an 11 percent increase in the
small group market, with the Blue Cross Blue Shield
plans reporting average rate increases of 16 percent
for renewing contracts.”

For 2015, health insurance officials are report-
ing that premiums will be higher next year in the
exchanges and could also jump by double digits in
the employer group health insurance market.*

6. The Law Discourages Insurance Enroll-
ment Among the Young. In a 2013 interview with
Chris Wallace of Fox News, Neera Tanden, presi-
dent of the Center for American Progress, insisted
that the law will be a good deal for young Americans:
“The idea of the Affordable Care Act is that they have
a much better health care plan. A lot of younger peo-
ple are seeing a much better deal in this whole sys-
tem.... It’s just not fair to say that they’re not getting
abetter health care plan.”**

The Administration and its allies have been
engaged in an intense public relations campaign
to convince young Americans that its product is a

“good deal” and that they should sign up for coverage
in the exchanges. But when insurers are required
by law to charge premiums to young people that
do not comport with their own health care costs or
risks, young people have strong incentives not to
enter the insurance market, since they perceive the
costs as outweighing the benefits. Scare tactics, gim-
micky advertising schemes, and hyped-up celebrity
appeals say little about the economic value in such a
transaction for high-dollar insurance. A complicat-
ing factor is the sharp increase in health insurance
deductibles, which turned out to be much higher in
the exchanges than in employer-based coverage.*

Infact, for most consumers, the provisions of the
law guarantee that health insurance costs will be
higherin 2014 than they were in 2013. Health insur-
ers are forbidden to apply pre-existing-condition
exclusions on a person’s coverage for any reason.
Moreover, the law limits the ability of insurers to
increase premiums for older persons, even though
higher, age-related premiums would correctly
represent the actuarial risk that is to be covered
by their insurance. In general, under the nation-
al health law, an older person cannot be charged
more than three times the premium charged to a
younger person. These rules are designed to make
health insurance more affordable for older and
sicker enrollees, but they jack up premiums for the
younger and healthier persons and thus are likely
to discourage a sufficient number of younger and
healthier from enrolling.

50. Drew Gonshorowski, “How Will You Fare in the Health Insurance Exchanges?” Heritage Foundation Issue Brief No. 4068, October 16, 2013,
http://www.heritage.org/research/reports/2013/10/enrollment-in-obamacare-exchanges-how-will-your-health-insurance-fare.
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Families with Employer-Sponsored Health Insurance from Guaranteed Issue, Guaranteed Renewal, and Fair Health Insurance Premiums

Provisions of the Affordable Care Act,” February 21, 2014, pp. 5-6,

http:/www.cms.gov/Research-Statistics-Data-and-Systems/Research/ActuarialStudies/Downloads/ACA-Employer-Premium-Impact.pdf

(accessed April 4, 2014).

52. Scott Gottlieb, “Health Plan Premiums Are Skyrocketing According to New Survey of 148 Insurance Brokers, with Delaware Up 100%,
California 53%, Florida 37%, Pennsylvania 28%," Forbes, April 7, 2014, http://www.forbes.com/sites/scottgottlieb/2014,/04,/07/health-plan-
premiums-are-skyrocketing-according-to-new-survey-of-148-insurance-brokers-analysts-blame-obamacare/ (accessed April 11, 2014).

53. Elise Viebeck, “Obamacare Premiums Are About to Skyrocket,” The Hill, March 19, 2014.

54. Evan McMurry, “Fox's Wallace Grills Liberal Guest: Isn't Obamacare Just ‘Income Redistribution?"” Mediaite, December 1, 2013,
http://www.mediaite.com/tv/foxs-wallace-grills-liberal-guest-isnt-obamacare-just-income-redistribution/ (accessed April 4, 2014).

55. Brianna Ehley, “Insurers on Obamacare: Expect Premium Prices to Soar,” The Fiscal Times, March 19, 2014,
http://www.thefiscaltimes.com/Articles/2014,/03/19/Insurers-Obamacare-Expect-Premium-Prices-Soar (accessed April 4, 2014).
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Heritage thus predicted®® that many younger and
healthier individuals will be discouraged from buy-
ing the new federally standardized health insur-
ance, notwithstanding the government’s threats
to impose penalties on them under the individual
mandate. The law’s insurance rules and new bene-
fit mandates will make it cheaper for many younger
Americans simply to remain uninsured and pay the
paltry fine.

Administration officials recently announced that
they reached and surpassed their March 31, 2014,
goal, enrolling 8 million people in the state and fed-
eral health insurance exchanges. The CBO origi-
nally projected that 7 million people would sign up
for insurance in the exchanges but subsequently
revised that estimate down to 6 million in the wake
of the disastrous “roll-out” of the government web-
site on October 1, 2013.%”

While insurance coverage is surely expanding,
Administration officials concede that increase in
exchange enrollment is not the same as increased
insurance coverage. The Blue Cross Blue Shield
Association (BCBS), which is operating in virtually
every state, has already reported that between 15
percent and 20 percent of the new enrollees have not
paid their initial premiums, meaning that they are
not actually covered.?® As the CBO observes, “The
number of people who will have coverage through
the exchanges in 2014 will not be known precisely
until after the year has ended.”’

To discern the role of exchanges as a mechanism
for reducing the numbers of those who previously
were uninsured, analysts will also have to tease out
the numbers of exchange enrollees who signed up
because their previous policies had been cancelled.
Many of these cancellations were due to the fact that
previous policies, regardless of enrollees’ personal
preferences, did not meet the law’s new regulatory
requirements. For example, in 2013 an estimated 4.7
million people in 34 states had their previous poli-
cies cancelled,®® though that number would surely
be significantly larger if analysts had tracked or
state officials reported cancellations in all 50 states.
The Rand Corporation estimated that slightly more
than one-third of enrollees were previously unin-
sured.® In a recent survey conducted by Bankrate.
com, a personal finance website, approximately one-
third of the uninsured said that they plan to remain
uninsured.®® A key reason: 41 percent of them said
that the health insurance was too expensive.%

Sheer numbers, in any case, do not secure the sta-
bility of the exchange insurance coverage. Indepen-
dent analysts will be examining the characteristics
of the enrolled population and the demographic mix
over the coming months. One such key variable will
be health status—the number of enrollees who are
in good or excellent health compared to the num-
ber who are in fair or poor health. A preliminary
report from U.S. News & World Report on the first
two months of exchange claims data indicates that

56. Edmund F. Haislmaier, “Obamacare and Insurance Rating Rules: Increasing Costs and Destabilizing Markets,” Heritage Foundation WebMemo

No. 311, January 20, 201,
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http://www.nationaljournal.com/health-care/15-20-percent-aren-t-paying-obamacare-premiums-insurer-says-20140402 (accessed April 21, 2014).
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61. Katherine Carman and Christine Eibner, “Changes in Health Insurance Enrollment Since 2013,” The Rand Corporation, April 8, 2014,
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the new enrollees are more likely to use high-cost
prescription drug therapies for serious and chron-
ic medical conditions than enrollees in employer-
based health plans are.’* The other crucial vari-
able is, of course, the age of the enrollees. In 2013,
Obama Administration officials said that their goal
was for young adults between the ages of 18 and 34
to account for 40 percent of exchange enrollments.®
Preliminary data suggest that there was indeed an
increase in the number of enrollments among the
young before the March 31 deadline, with Rhode
Island, for example, reporting an increase from 26
percent to 28.5 percent of total sign-ups.®®
On April 17, 2014, the White House announced
that 28 percent of the enrollees in the federally
administered exchanges were between 18 and 34
years of age—the crucial age bracket for a robust
insurance pool—and that 35 percent of the total
enrollees were under the age of 35.%” Politico report-
ed that those under 35 include children who are cov-
ered under the exchange plans.® The Department
of Health and Human Services previously reported
that as of March 11, 2014, 27 percent of enrollees in
the nation’s exchanges were between the ages of 18
and 34, while 67 percent were age 35 and older.%’
Another imponderable is whether those who
enroll will stay enrolled, particularly the young and
healthy. As Harvard’s Professor Cutler has warned,
“If it becomes a permanent situation that people who
are healthier stay away and people who are sicker go
into the exchanges, that becomes a very big problem.
That could be the beginning of a death spiral; that is,

you could have a situation where the only people in
the exchanges are very unhealthy people with very
high premiums.””®

7. The Law’s Medicare Savings Would Not
Financially Strengthen Medicare. With enact-
ment of the Affordable Care Act, the savings gen-
erated from its Medicare payment reductions,
according to the Administration and its allies,
would simultaneously enhance Medicare “solven-
cy” and finance other mandatory health-coverage
expansions and subsidies.”

This was never credible. In April 2010, in their
very firstexamination of the Affordable Care Act, the
nonpartisan analysts at the Congressional Research
Service (CRS) observed, “Reductions in Medicare
expenditures can be used to extend the solvency of
the HI [health insurance] trust fund or used to off-
set the costs associated with expansion of health
insurance coverage; using both accounting methods
at the same time would result in double counting a
large share of those savings.””> In April 2010, Rich-
ard S. Foster, Chief Actuary at HHS, also clarified
the problem:

Based on the estimated savings for Part A of
Medicare, the assets of the Hospital Insurance
trust fund would be exhausted in 2029 com-
pared to 2017 under prior law—an extension of
12 years. The combination of lower Part A costs
and higher tax revenues results in a lower federal
deficit based on budget accounting rules. How-
ever, trust fund accounting considers the same
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lower expenditures and additional revenues as

extending the exhaustion date of the HI trust

fund. In practice, the improved HI financing can-
not be simultaneously used to finance other federal

outlays (such as the coverage expansions) to extend

the trust fund, despite the appearance of this result
Jfrom the respective accounting conventions.”

Congress was fully aware of the problem before
Obamacare was signed into law. In January 2010,
Senator Jeff Sessions (R-AL), Ranking Member on
the Senate Budget Committee, had received confir-
mation from CBO Director Douglas Elmendorf that
the law did not secure funding for future Medicare
benefits: “Unified budget accounting shows that the
majority of the HI trust fund savings under PPACA
[Patient Protection and Affordable Care Act] would
be used to pay for other spending and therefore
would not enhance the ability of the government to
pay for future Medicare benefits.””*

8. The Law’s Medicare Changes Will Result in
Reduced Benefits and Threaten Seniors’ Access
to Care. Within one month of the enactment of the
Affordable Care Act, Richard Foster, then Chief Actu-
ary at HHS, issued a major report on the impact of the
Medicare payment reductions. The Actuary estimat-
ed that the payment reductions, primarily in Medi-
care Part A and Part C (Medicare Advantage), would
yield an initial 10-year savings of $575 billion.” Foster
warned that over time, the Part A cuts would under-
mine the ability of some Part A institutions—hospi-
tals, home health agencies, nursing homes, and even
hospice care facilities—to continue to participate in
the program; that roughly 15 percent of these Part A
providers would become unprofitable under the law’s
financial pressures; and that without congressio-
nal intervention to reverse these reductions, seniors’
access to care would be jeopardized.”

Since 2010, the CBO has re-estimated the 10-year
Medicare payment reductions, which have now
reached $716 billion. The Administration and its
allies in Congress and the media routinely down-

played the impact of these payment reductions,
stressing that these were cuts to Medicare provid-
ers and overpaid health plans in Medicare Part C
(Medicare Advantage) and that patients and their
benefits would be held harmless. In fact, this was an
exercise in rhetorical and irrelevant hair splitting.
The notion that one could cut payments to medical
services without negatively affecting persons depen-
dent on those services was plainly absurd. Worse yet,
these “savings” are not used to shore up Medicare
solvency, but used instead to pay for other spending
in the law.

In the case of Medicare Advantage, the issue of
whether one could cut payments without cutting
benefits was directly addressed during the congres-
sional debate. On September 22, 2009, during the
Senate Finance Committee’s consideration of the
Senate version of the health care bill, Senator Mike
Crapo (R-ID) closely questioned CBO Director
Elmendorf. The topic was the impact of the Admin-
istration’s proposed cuts in the value of benefits in
the Medicare Advantage program:

Senator Crapo: It is my understanding that under
your analysis the value of the additional ben-
efits that those in Medicare Advantage receive
today would end up being reduced to about $46
a month per member in 2019. And that is a little
more, but not too much more, than just half of
what it is today?

Mr. Elmendorf: My notes say $42 of additional
benefits per month in 2019, and I'm told that it’s
a little less than half of what we would project
under current law.

Senator Crapo: So, approximately half of the
additional benefit would be lost to those current
Medicare Advantage policy holders?

Mr. Elmendorf: For those who would be enrolled
under current law, yes.
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Senator Crapo: So, the current plan holders would
recognize about half the benefits they see today
under the current law?

Mr. Elmendorf: Yeah, that’s right.””

In 2011, the law provided that Medicare Advan-
tage payment rates would be frozen. In 2012, the
Obama Administration papered over the initial
scheduled Medicare Advantage payment cuts
by transferring more than $8 billion from a spe-
cial CMS demonstration program used for “qual-
ity bonus” programs—an unusual administrative
action measure to compensate for the law’s funding
gap, and one of dubious legality.”

Payment cuts have both an acute impact and a
cumulative effect, and plans and providers must
account for the impact immediately and over
time. Medicare Advantage plans are attempting to
absorb these reductions even as they try to service
a large and rapidly growing Medicare population.
Private-sector providers must plan and take into
consideration a variety of contingencies over which
they have no control. In 2014, some high-profile
Medicare Advantage plan-provider cutbacks have
already taken place. United Healthcare, one of
the largest Medicare Advantage participants, sent
pink slips to physicians in 10 states, and the Cleve-
land Clinic has cut its budget by $100 million in
anticipation of the law’s impact.”

Likewise, in Part A, the Medicare payment cuts
are well under way. In his 2011 report, the Medicare
Actuary restated his initial estimate of the impact
of the law on Part A providers. In the addendum to
their 2012 report, the Medicare trustees reaffirmed
the Actuary’s initial assessment that by 2019, the
Medicare Part A payment cuts will cause an esti-
mated 15 percent of Medicare providers to operate
in the red, shift costs to private payers, or with-
draw from treating Medicare patients altogether.
By 2030, the number of these Medicare provid-
ers operating in the red would climb to 25 percent,
and by 2050, that number would reach 40 percent.

CHART 3

Obamacare's Medicare Cuts Will
Result in Severe Access Problems
for Seniors

PERCENTAGE OF HOSPITALS,
SKILLED NURSING FACILITIES,
AND HOME HEALTH
AGENCIES PROJECTED TO
OPERATE AT A LOSS

2019

2030 2050
Source: Centers for Medicare and Medicaid Services, “2013
Annual Report of the Boards of Trustees of the Federal Hospital
Insurance and Federal Supplemental Medical Insurance Trust
Funds,” May 31, 2013, p. 206, http://downloads.cms.gov/
files/TR2013.pdf (accessed April 22, 2014).
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These assessments were reaffirmed in the 2013
Medicare Trustees Report.

The law’s impact is fairly straightforward: Fewer
Medicare providers, reimbursed at rates progres-
sively reduced over time, will create access prob-
lems for patients. Indeed, according to the Medi-
care Trustees, the law’s Medicare provider rates
will eventually match and dip below Medicaid’s bar-
gain-basement rates; and Medicaid patients often
have trouble finding medical professionals who are
willing to care for them. By 2030, Medicare provid-
ers are projected to be caring for approximately 80
million Medicare enrollees, and, under the law, they
will be doing so at progressively lower rates of reim-
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bursement.®® The law, therefore, will not—indeed
cannot—guarantee seniors’ access to future Medi-
care benefits.

9. The Law Compels Taxpayers to Fund Abor-
tion and Weakens Protections of the Right of
Conscience. In an August 20, 2009, speech, Presi-
dent Barack Obama said, “There are no plans under
health reform to revoke the existing prohibition on
using federal taxpayer dollars for abortions.”®

The President’s reassurances turned out to be
untrue. Federal policy, under the Hyde amendment,
established a wall of separation between federal tax-
payer dollars and abortion coverage. But under Sec-
tion 1334 of the ACA, Congress created multi-state
plans, to be administered by the OPM, that are to
compete against private health plans in the federal
and state health exchanges throughout the country.
There must, under the law, be at least two such plans,
and only one of them must not provide abortion cov-
erage. Also, under Section 1303, federal taxpayer
dollars can go to health plans that fund abortion.??

Even as it expands taxpayer funding for abor-
tion, the law’s conscience protections are limited
in scope and thus routinely invite internal bureau-
cratic restrictions and stimulate new external legal
challenges by interest groups hostile to the exercise
of rights of conscience by religious organizations.??
The clearest break with traditional American prac-
tice is, of course, the HHS regulatory mandate that
forces American employers to provide coverage for
abortion-inducing drugs (such as “Ella”) and applies
it to employers and employees, including the Little
Sisters of the Poor and other religious institutions,
regardless of their conscientious objections.

Numerous organizations have filed suit against
the mandate, and have won cases in the lower fed-
eral courts. With the 2014 case of Hobby Lobby v.
Sebelius and the disposition of the issue before the
United States Supreme Court, the Court’s decision

will turn out to be one of the most important casesin

American constitutional law. Nonetheless, it is safe

to say that four years ago, millions of Americans did

not expect that the national health care law would

become a vehicle for an aggressive government

infringement of personal liberty or coerce Ameri-
cans to fund medical procedures and drugs in direct

violation of their ethical and religious convictions.

Conclusion

Four years ago, the President and his congressio-
nal allies enacted into law a comprehensive measure
to achieve universal health insurance coverage, con-
trol costs and reduce insurance premiums, improve
the quality of care, and resolve the many problems
that plague America’s health insurance markets.

Toaccomplish these ends, the Affordable Care Act
prescribes a broad range of statutory requirements:
mandates and penalties on individuals and employ-
ers; comprehensive and standardized health care
benefits, detailing the services that must be provid-
ed; more liberal insurance rules governing enroll-
ment; federal control of insurance administrative
costs; generous taxpayer subsidies for plan premi-
ums through the federal and state health insurance
exchanges; and rules on cost sharing and special
subsidies to reduce out-of-pocket health care costs
for low-income persons. The President and his allies
also anticipated that the law would result in great-
er competition in the health insurance exchanges,
even as enrollment would soar with the carrot of
premium and cost-sharing subsidies and the stick
of an individual mandate on Americans who will be
penalized if they refuse to purchase the federally
required health insurance coverage.

Four years ago, many health policy analysts,
including those at The Heritage Foundation, pre-
dicted that the American people would face sticker
shock not only due to higher health insurance premi-
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ums, but also due to higher taxes; that patient choice
and competition among insurers would decline; and
that Medicare would face tougher financial pres-
sures even as anticipated increases in new entitle-
ment spending threaten taxpayers with enormous
future obligations. Four years later, it is not surpris-
ingthat these predictions are coming true. There are
more to come.

—Robert E. Moffit, PhD, is Senior Fellow in the
Center for Health Policy Studies at The Heritage
Foundation.
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