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Accession to Convention on the Law of the Sea

Unnecessary to Advance Arctic Interests
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Abstract

Over the past decades, Arctic nations have worked together to advance

their shared goals for the region, and these relations are characterized
by collaboration, not conflict. Accession to the United Nations Conven-
tion on the Law of the Sea (UNCLOS) would not materially advance

any U.S. national interest in the region, and the costs of accession

would outweigh any intangible benefits. The U.S. has already secured
and continues to pursue its national security and economic objectives

in the Arctic through bilateral and multilateral treaties that are not
saddled with UNCLOS’s baggage. U.S. membership and participation

in multilateral organizations provides the necessary “seat at the table”
to secure U.S. national interests in the region in the years ahead with-
out accession to a deeply flawed treaty.

uch has been said in recent years about a “race” or “scramble”

to secure resources in the Arctic Ocean as polar ice recedes,
inevitably leading to conflict in the region. But reality paints a very
different picture. Over the past decades, Arctic nations have worked
together to advance their shared goals for the region, and relations
among the United States and other Arctic nations on Arctic issues
are characterized by collaboration, not conflict.

In many ways, the Arctic serves as a model for regional coop-
eration and multilateral coordination. Even before the end of the
Cold War, the eight Arctic states—Canada, Denmark (via Green-
land), Finland, Iceland, Norway, Sweden, the USSR, and the United
States—met during 1989-1991 to develop a plan for protecting the
Arctic environment. The Arctic Environmental Protection Strate-
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KEY POINTS

m The idea that conflict in the
Arcticis inevitable is a myth fre-
quently peddled by proponents
of U.S. accession to UNCLOS.

In reality, the pursuit of natural
resources and the management
of maritime traffic in the Arctic
is characterized by cooperation
and coordination among Arc-
tic nations.

m The U.S. has successfully
advanced its interests in the Arc-
tic through regional cooperation,
bilateral and multilateral treaties
with its Arctic neighbors, and
U.S. membership in intergovern-
mental organizations focused on
the Arctic.

m U.S. membership in the Northern
Chiefs of Defense Conference
and the Arctic Security Forces
Roundtable provides the neces-
sary “seat at the table” to discuss
and coordinate military activities
with other Arctic nations.

m Existing treaties negotiated
under the auspices of the Inter-
national Maritime Organization
and the Arctic Council provide
the necessary rules and regu-
lations on navigation, safety,
search and rescue, and the envi-
ronment in the Arctic Ocean.
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gy that resulted from these meetings was a ground-
breaking step in multilateral cooperation among the

Arctic states and formed the basis for the founding of
the Arctic Council in 1996.

Yet proponents of U.S. accession to the United
Nations Convention on the Law of the Sea (UNCLOS)
insist that the United States is greatly hindered
or even incapable of advancing its Arctic interests
because it has not ratified the convention. The facts
and evidence prove otherwise.

This paper demonstrates how the U.S. has suc-
cessfully advanced its national security and eco-
nomic interests in the Arctic through domestic ini-
tiatives, bilateral and multilateral treaties, regional
cooperation, and U.S. membership in intergovern-
mental organizations focused on the Arctic.

m PartI provides an overview of U.S. national inter-
ests in the Arctic according to executive orders
and policy documents developed by the Bush and
Obama Administrations.

m Part IT examines U.S. national security interests
in the Arctic that are relevant to UNCLOS (e.g.,
freedom of navigation) and discusses wheth-
er accession to the convention is necessary to
advance those interests.

m Part III describes U.S. economic interests in the
Arctic—hydrocarbon resources, maritime traffic,
and commercial fishing—and the impact, if any,
that U.S. accession to UNCLOS would have on
advancement of those interests.

The United States has successfully protected
its interests in the Arctic since it acquired Alaska
in 1867, has done so during the more than 30 years
that UNCLOS has existed, and will continue to do
so even if it never joins the convention. Accession to
UNCLOS would have no appreciable or measurable
effect on U.S. interests in the Arctic. Moreover, the
harm that would be caused by the convention’s con-
troversial provisions—e.g., revenue sharing, deep
seabed mining, and mandatory dispute resolution—
far outweighs any intangible benefit that allegedly
would result from U.S. accession.

Part I: U.S. Interests in the Arctic

There has been consistent, bipartisan agreement
over the past 20 years regarding U.S. interests in the
Arctic region. In June 1994, President Bill Clinton
issued an executive order on U.S. policy in the Arctic
that identified U.S. interests:

The United States has six principal objectives
in the Arctic region: (1) meeting post-Cold War
national security and defense needs, (2) protect-
ing the Arctic environment and conserving its
biological resources, (3) assuring that natural
resource management and economic develop-
ment in the region are environmentally sustain-
able, (4) strengthening institutions for coopera-
tion among the eight Arctic nations, (5) involving
the Arctic’s indigenous peoples in decisions that
affect them, and (6) enhancing scientific moni-
toring and research into local, regional and glob-
al environmental issues.!

Clinton’s directive ordered the executive branch
to work with other Arctic nations to protect the
Arctic marine environment from oil pollution, to
conserve the region’s biological resources, and to
“ensure that resource management and economic
development in the region are economically and
environmentally sustainable.”?

Fifteen years later, in the waning days of the
Administration of President George W. Bush, the
White House released an updated Arctic policy. Pres-
ident Bush’s January 2009 executive order described
in greater detail how U.S. interests in the Arctic
should be advanced, but the six objectives listed in
President Clinton’s 1994 executive order remained
the same and were repeated almost verbatim:

It is the policy of the United States to: 1. Meet
national security and homeland security needs
relevant to the Arctic region; 2. Protect the Arc-
tic environment and conserve its biological
resources; 3. Ensure that natural resource man-
agement and economic development in the region
are environmentally sustainable; 4. Strengthen
institutions for cooperation among the eight Arc-
tic nations (the United States, Canada, Denmark,

1. William J. Clinton, “United States Policy on the Arctic and Antarctic Regions,” Presidential Decision Directive/NSC-26, June 9, 1994, p. 2,
http://www.fas.org/irp/offdocs/pdd/pdd-26.pdf (accessed March 10, 2014).

2. Ibid, p. 3.
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Finland, Iceland, Norway, the Russian Federation,
and Sweden); 5. Involve the Arctic’s indigenous
communities in decisions that affect them; and 6.
Enhance scientific monitoring and research into
local, regional, and global environmental issues.?

Several Arctic policy documents have been
released during the Obama Administration: the
White House’s National Strategy for the Arctic (May
2013), the U.S. Coast Guard’s Arctic Strategy (May
2013), and the Department of Defense’s Arctic Strat-
egy (November 2013).* These documents describe
the current Administration’s strategy to advance
the Arctic interests that were outlined in Bush’s
2009 executive order. The White House’s National
Strategy for the Arctic summarizes the U.S. vision
for the region:

We seek an Arctic region that is stable and free of
conflict, where nations act responsibly in a spirit
of trust and cooperation, and where economic
and energy resources are developed in a sustain-
able manner that also respects the fragile envi-
ronment and the interests and cultures of indig-
enous peoples.®

In January 2014 the Obama Administration
released a detailed “implementation plan” for the
White House strategy.® Collectively, the Clinton and
Bush executive orders and the Obama Administra-
tion’s Arctic strategy documents identify the vari-
ous U.S.interests in the Arctic region and direct how
those interests should be pursued.

Most of the U.S. interests listed in the Obama
implementation plan and other Arctic strategy doc-
uments—e.g., maintenance of missile defense and
early warning capabilities, involvement of Arctic
indigenous communities in decision making, and
development of military basing infrastructure—

do not specifically relate to UNCLOS and so are
not addressed in this paper. However, some inter-
ests identified in those documents intersect with
UNCLOS provisions. The question is whether and to
what extent, if any, accession to UNCLOS is essen-
tial or even helpful to advance relevant U.S. national
security and economic interests in the Arctic, name-
ly preserving freedom of navigation, securing access
to natural resources within the U.S. exclusive eco-
nomic zone and on the continental shelf, and man-
aging commercial maritime traffic.

The legal status of Arctic waters
does not change as sea ice melts.

Part II: U.S. National Security
Interests in the Arctic

It is of little relevance to U.S. national security
interests in the Arctic that the sea ice in the region
is melting. The legal status of Arctic waters does not
change as sea ice melts. As polar ice melts it simply
creates new areas of open water. Changes in Arctic
temperature do not affect the legal regimes set forth
in UNCLOS on the territorial sea, the contiguous
zone, the exclusive economic zone, and the high seas.
While receding ice will provide more ocean area in
which military vessels may maneuver, that does not
alter the legal regime governing navigation in the
Arctic Ocean.

Arctic nations are committed to concord in the
region, not conflict. The top national military offi-
cers from the eight Arctic nations meet annually
for the Northern Chiefs of Defense (CHOD) Confer-
ence. Denmark hosted the 2013 conference in Ilulis-
sat, Greenland, where the officers discussed issues
ranging from information sharing about operation-

3. George W. Bush, “Arctic Region Policy,” National Security Presidential Directive NSPD-66,/Homeland Security Presidential Directive HSPD-25,
January 12, 2009, p. 2, http://www.nsf.gov/geo/plr/opp_advisory/briefings/may2009/nspd66_hspd25.pdf (accessed March 10, 2014).

4. The White House, “National Strategy for the Arctic Region,” May 2013,
http://www.whitehouse.gov/sites/default/files/docs/nat_arctic_strategy.pdf (accessed March 10, 2014); U.S. Coast Guard, “Arctic Strategy,”
May 2013, http://www.uscg.mil/seniorleadership/DOCS,/CG_Arctic_Strategy.pdf (accessed March 10, 2014); U.S. Department of Defense,
“Arctic Strategy,” November 2013, http://www.defense.gov/pubs/2013_Arctic_Strategy.pdf (accessed March 10, 2014); and U.S. Navy, “Arctic
Roadmap, 2014-2030," http://www.navy.mil/docs/USN_arctic_roadmap.pdf (accessed March 10, 2014).

5. The White House, “National Strategy for the Arctic Region,” p. 4.

6. The White House, “Implementation Plan for the National Strategy for the Arctic Region,” January 2014,
http://www.whitehouse.gov/sites/default/files/docs/implementation_plan_for_the_national_strategy_for_the_arctic_region_-_fi....pdf

(accessed March 10, 2014).
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al challenges in the Arctic environment, responsible
environmental stewardship, and the role that the
military can play in supporting civilian authorities.”
Supplementing the annual Northern CHOD Con-
ference are the semiannual meetings of the Arctic
Security Forces Roundtable, attended by senior offi-
cers of the Arctic nations, joined by selected allies
such as France and the United Kingdom.?

There is no reason to believe that the Arctic
region will be characterized by military conflict
between and among Arctic and non-Arctic nations.
The U.S. Department of Defense maintains that
there is a “relatively low level of threat” in the Arc-
tic region because it is “bounded by nation states
that have not only publicly committed to working
within a common framework of international law
and diplomatic engagement, but also demonstrated
ability and commitment to doing so over the last
fifty years.”

The “relatively low level of threat” in the Arctic
is reflected in the aforementioned Arctic policy doc-
uments. While these documents call for improve-
ments in Arctic infrastructure, they do not call for
any significant military buildup in the region. These
policy documents also indicate that there is mini-
mal overlap between U.S. national security interests
in the Arctic and U.S. accession to UNCLOS.

For example, the Obama Administration’s Janu-
ary 2014 Arctic strategy implementation plan lists
six major national security objectives for the Arc-
tic region. Only one of these objectives—“Promote
International Law and Freedom of the Seas”—inter-
sects with UNCLOS."® The implementation plan
details the “next steps” for freedom of the seas in the
Arctic. (See “Next Steps” text box.)

None of these “next steps” would be measur-
ably advanced by U.S. membership in UNCLOS. For
instance, the United States conducts maritime exer-
cises and operations on a global scale and has done so
ever since it launched a blue-water navy. Next steps
such as information sharing, relationship building,
and strategic communications are not contingent
on UNCLOS membership and may be accomplished
through any number of bilateral and multilateral
means, including the Arctic Council. The next steps
listed in the implementation plan are important
and should be pursued by the responsible executive
departments, but none of them require U.S. mem-
bership in UNCLOS.

Protecting U.S. Navigational Rights and
Freedoms. The primary U.S. national security
interest in the Arctic region related to UNCLOS is
to preserve navigational rights and freedoms in the
Arctic Ocean, which the U.S. is perfectly capable of
accomplishing without joining the convention. For
more than 200 years, the United States has suc-
cessfully protected its navigational rights and free-
doms on a global basis. U.S. membership in UNCLOS
would not confer any maritime right or freedom
upon the United States that it does not already enjoy
in the Arctic or any other ocean.

The United States need not accede to UNCLOS
in order to successfully assert its navigational rights
and freedoms in the Arctic Ocean. Throughout its
history, the United States has successfully protected
its maritime interests without UNCLOS member-
ship. Simply put, enjoyment of the convention’s nav-
igational provisions—in the Arctic and elsewhere—is
not restricted to UNCLOS members. Those provi-
sions represent widely accepted customary inter-

7. The Arctic Institute, “Arctic Chiefs of Defence Staff Conference—An Opportunity to Formalize Arctic Security,” April 6, 2012,
http://www.thearcticinstitute.org/2012/04/arctic-chiefs-of-defence-staff.html (accessed March 10, 2014), and U.S. Northern Command,
“NORAD and USNORTHCOM Commander to Attend Northern Chiefs of Defence Meeting,” June 7, 2013,
http://www.northcom.mil/Newsroom/tabid/3104/Article/2865/norad-and-usnorthcom-commander-to-attend-northern-chiefs-of-defence-

meeting.aspx (accessed March 10, 2014).

8. Matthew Willis, “The Arctic Council: Underpinning Stability in the Arctic,” The Arctic Institute, March 26, 2013,
http://www.thearcticinstitute.org/2013/03/the-arctic-council-underpinning.html (accessed March 10, 2014), and Major General Randy Kee,
“Arctic Security Forces Round Table: A New Way to Live by an Old Code,” U.S. European Command, September 9, 2013,
http://www.eucom.mil/blog-post/25348/arctic-security-forces-round-table-a-new-way-to-live-by-an-old-code (accessed March 10, 2014).

9. U.S. Department of Defense, “Report to Congress on Arctic Operations and the Northwest Passage,” May 2011, p. 2,
http://www.defense.gov/pubs/pdfs/tab_a_arctic_report_public.pdf (accessed March 10, 2014) (emphasis added).

10. The other five objectives are: (1) Prepare for Increased Activity in the Maritime Domain; (2) Sustain and Support Evolving Aviation
Requirements; (3) Develop Communication Infrastructure in the Arctic; (4) Enhance Arctic Domain Awareness; and (5) Sustain Federal
Capability to Conduct Maritime Operations in Ice-impacted Waters. The White House, “Implementation Plan for the National Strategy for the

Arctic Region,” pp. 5-9.
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Next Steps

® Conduct routine Arctic maritime exercises,
operations, and transits consistent with
international law.

® Inform the Arctic Council, International
Maritime Organization, tribal organizations,
and other interested governments of U.S.
activities conducted.

®  Engage the private commercial shipping and
aviation sectors and involve stakeholders and
experts in academia and nongovernmental
organizations to promote the rights and
responsibilities of freedom of navigation and
overflight in the Arctic region.

® Promote the global mobility of vessels and
aircraft throughout the Arctic region by
developing strong relationships and engaging
in dialogue with international partners,
especially Arctic states.

The United States will exercise internationally recognized navigation and overflight rights, includ-
ing transit passage through international straits, innocent passage through territorial seas, and the
conduct of routine operations on, over, and under foreign exclusive economic zones, as reflected in the
Law of the Sea Convention. Toward this end, the U.S. Government will, as appropriate:

® Continue to document U.S. diplomatic
communications in the Digest of U.S. Practice
in International Law published by the
Department of State.

® Continue to document the Department of
Defense report on fiscal year freedom of
navigation operations and other related
activities conducted by U.S. Armed Forces.

= Continue to deliver strategic communications
at appropriate opportunities to reflect U.S.
objections to unlawful restrictions in the
Arctic on the rights, freedoms, and uses
of the sea and airspace recognized under
international law.

® Continue to encourage excessive maritime
claims to be rescinded or otherwise reformed
to comply with international law.!

fi....pdf (accessed March 10, 2014).

1. The foregoing is extracted from “Implementation Plan for the National Strategy for the Arctic Region,” The White House, January 2014,
pp. 9-10, http://www.whitehouse.gov/sites/default/files/docs/implementation_plan_for_the_national_strategy_for_the_arctic_region_-_

national law, some of which has been recognized as
such for centuries.

The “law of the sea” was not invented when
UNCLOS was adopted in 1982 at the end of the Third
U.N. Conference on the Law of the Sea (UNCLOS III),
butrather “hasits origins in the customary practice of
nations spanning several centuries.”" It developed as

“customary international law,” which is “that body of
rules that nations consider binding in their relations
with one another.”? Although not a party to UNCLOS,
the United States acts in accordance with the inter-
national law of the sea and considers many parts of
UNCLOS as reflecting customary international law.

Most of the UNCLOS navigational provisions
have long been recognized as customary interna-
tional law. The convention’s articles regarding the
high seas (Articles 86-115) and territorial waters
(Articles 2-32) were copied almost verbatim from
the Convention on the High Seas and the Con-
vention on the Territorial Sea and the Contigu-
ous Zone, which were adopted in 1958. The United
States is party to both agreements. Other naviga-
tional provisions such as transit passage through
international straits (Articles 34-44) and archi-
pelagic sea lanes passage (Articles 49-54) codify
passage rights that existed prior to the adoption

1. U.S. Department of Defense, “DOD Ocean Policy Review Paper,” 1993, in hearing, Current Status of the Convention on the Law of the Sea,
Committee on Foreign Relations, U.S. Senate, 103rd Cong., 2nd Sess., August 11,1994, p. 81.

12, Ibid, p. 80.
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of UNCLOS, but were refined during the UNCLOS
IIT negotiations.

The Arctic region is not special in regard to the
navigational rights and maritime zones codified in
UNCLOS. The same high seas freedoms that exist in
the Atlantic and Pacific apply in the Arctic. The U.S.
territorial sea is 12 nautical miles (nm) in breadth
off the Alaskan coast, just as it is off Florida’s coast.
While melting sea ice may make more areas of the
U.S. exclusive economic zone (EEZ) in the Arctic
accessible to resource exploitation, this does not
diminish U.S. navigational rights in its EEZ one iota.

Moreover, it is irrelevant that other Arctic
nations are party to UNCLOS. Those nations enjoy
no more navigational rights and freedoms in the
Arctic than are enjoyed by the United States and the
25 other nations that have not ratified the conven-
tion."® That is because all Arctic nations and almost
all other nations—UNCLOS members and nonmem-
bers alike—accept UNCLOS’s navigational provi-
sions as binding customary law. The Restatement of
the Law, Third, of the Foreign Relations Law of the
United States notes:

[Bly express or tacit agreement accompanied
by consistent practice, the United States, and
states generally, have accepted the substantive
provisions of the Convention, other than those
addressing deep sea-bed mining, as statements
of customary law binding upon them apart from
the Convention.™

This haslong been the U.S. position. Since the Rea-
gan Administration, the official U.S. policy has been

that UNCLOS provisions on the traditional uses of
the oceans, including the provisions on navigation
and overflight, confirm international law and prac-
tice."® Specifically, in March 1983, President Reagan
released a statement on U.S. oceans policy in light
of his decision not to sign UNCLOS.! Reagan stated
that “the United States is prepared to accept and act
in accordance with the balance of interests relating
to traditional uses of the oceans—such as naviga-
tion and overflight” and “will recognize the rights of
other states in the waters off their coasts, as reflected
in the Convention, so long as the rights and freedoms
of the United States and others under international
law are recognized by such coastal states.”"”

All Arctic nations and almost all other
nations—UNCLOS members and
nonmembers alike—accept UNCLOS’s
navigational provisions as binding
customary law.

The Freedom of Navigation Program. The
United States is not passive in protecting its naviga-
tional rights. It actively protects them by protesting
excessive maritime claims made by other nations
and by conducting operational assertions with U.S.
naval forces to physically dispute such claims. The
United States engaged in these activities well before
the adoption of UNCLOS.™®

These diplomatic and military protests were for-
mally operationalized as the Freedom of Navigation

13.  The nations that have not joined UNCLOS include Afghanistan, Azerbaijan, Bhutan, Burundi, Cambodia, Central African Republic, Colombia,
Democratic People’s Republic of Korea, El Salvador, Eritrea, Ethiopia, Iran, Israel, Kazakhstan, Kyrgyzstan, Libya, Liechtenstein, Peru, Rwanda,
Syria, Tajikistan, Turkey, Turkmenistan, United Arab Emirates, and Uzbekistan.

14. American Law Institute, Restatement of the Law, Third, of the Foreign Relations Law of the United States, Vol. 2 (St. Paul, MN: American Law

Institute Publishers, 1987), p. 5.

15.  For example, see John H. McNeill, prepared statement, in hearing, Current Status of the Convention on the Law of the Sea, p. 19.

16. Ronald Reagan, “Statement on United States Oceans Policy,” March 10, 1983,
http://www.reagan.utexas.edu/archives/speeches/1983/31083c.htm (accessed March 10, 2014).

17. Ibid.

18. For example, in 1956, the U.S. protested a Panamanian claim that the Gulf of Panama was a "historic bay”; in 1961, it protested a Philippine
claim of straight archipelagic baselines; and in 1979, the U.S. Navy conducted an operational assertion against Sudan to protest, inter alia, a
requirement that foreign warships obtain prior permission before transiting its territorial sea. U.S. Department of Defense, Under Secretary of
Defense for Policy, Maritime Claims Reference Manual, June 23, 2005, pp. 452, 463, and 575,
http:/www.jag.navy.mil/organization/documents/mcrm/MCRM.pdf (accessed March 10, 2014). The United States issued 30 diplomatic
notes between 1948 and March 1979 and 110 more between March 1979 and 1996. J. Ashley Roach and Robert W. Smith, United States
Responses to Excessive Maritime Claims, 2nd ed. (The Hague: Martinus Nijhoff Publishers, 1996), pp. 7-8.
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(FON) Program in March 1979 during the Carter
Administration.”” The FON Program was institut-
ed to counter attempts by other nations to “extend
their domain of the sea beyond that afforded them
by international law.”?° Every U.S. Administration
since President Carter has adopted and pursued the
FON Program.?® When President Reagan decided
not to sign UNCLOS in 1983, he confirmed that the
United States would nevertheless continue to pro-
tect its navigational rights:

[TThe United States will exercise and assert its
navigation and overflight rights and freedoms
on a worldwide basis in a manner that is consis-
tent with the balance of interests reflected in
the convention. The United States will not, how-
ever, acquiesce in unilateral acts of other states
designed to restrict the rights and freedoms of
the international community in navigation and
overflight and other related high seas uses.*

The FON Program is relatively unknown to the
public due to the fact that the vast majority of FON
operations are conducted in relative obscurity, with
a few notable exceptions, such as the operations in
the Gulf of Sidra in 1981 and 1989 (challenging Lib-
ya’s claim of “historic waters” in the Gulf) and the
“Black Sea Bumping” incident in February 1988
(challenging an excessive claim made by the Soviet
Union regarding its territorial sea).

In the early 1990s, the Defense Department
began to publish its operational assertions in annu-
al reports. These reports indicate that from fiscal
year (FY) 1993 to the present the U.S. Navy con-
ducted hundreds of FON operations to dispute vari-
ous types of excessive maritime claims made by 48

nations.?® The United States has issued a limited
number of FON protests regarding excessive mari-
time claims in the Arctic Circle, including protests
of Russian “historic waters” claims in the Laptev
and Sannikov Straits and Canadian regulations on
transit through the Northwest Passage.*

The navigational rights and
freedoms enjoyed by the United
States and its armed forces in

the Arctic are guaranteed not by
membership in a treaty, but rather
through a combination of long-
standing legal principles and
persistent naval operations.

The U.S. has made clear that it will act in accor-
dance with the customary international law of
the sea, including the navigational provisions of
UNCLOS, and will recognize the maritime rights
of other nations in the Arctic Ocean and elsewhere.
When other nations assert claims contrary to cus-
tomary international law, the United States actively
contests such claims through the FON Program. No
evidence suggests that any Arctic nation plans to
hinder U.S. military mobility in the Arctic Ocean by
making excessive maritime claims. Nor is there evi-
dence that any Arctic or non-Arctic nation intends
to disregard U.S. sovereignty over its territorial sea
off Alaska.

While the U.S. Navy and Coast Guard strongly
favor U.S. accession to UNCLOS, neither has said
that they are incapable of performing their respec-

19. Roach and Smith, United States Responses to Excessive Maritime Claims, p. 5.

20. Lieutenant Commander James K. Greene, "Freedom of Navigation: New Strategy for the Navy's FON Program,” U.S. Naval War College,
February 13,1992, p. 2, http://oai.dtic.mil/oai/oai?verb=getRecord&metadataPrefix=html&identifier=ADA249849 (accessed March 10, 2014).

21.  For example, see Ronald Reagan, “United States Program for the Exercise of Navigation and Overflight Rights at Sea,” National Security
Decision Directive No. 72, December 13,1982, and George H. W. Bush, “Freedom of Navigation Program,” National Security Directive No. 49,

October 12, 1990.

22. Reagan, "Statement on United States Oceans Policy.”

23. The U.S. Navy's operational assertions for FY 1994-FY 1999 were appended to the Department of Defense's Annual Report to the President
and the Congress. The assertions for FY 1991-2013 are posted on the website of the Office of the Deputy Assistant Secretary of Defense for
Countering Weapons of Mass Destruction: U.S. Department of Defense, Office of the Deputy Assistant Secretary of Defense for Countering
Weapons of Mass Destruction, “DoD Annual Freedom of Navigation (FON) Reports,” http://policy.defense.gov/OUSDPOffices/FON.aspx
(accessed March 10, 2014). For a listing of the Navy's assertions on a country-by-country basis, see U.S. Department of Defense, Maritime

Claims Reference Manual.

24. U.S. Department of Defense, Maritime Claims Reference Manual.
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tive missions without membership in the conven-
tion. The navigational rights and freedoms enjoyed
by the United States and its armed forces in the Arc-
tic are guaranteed not by membership in a treaty,
but rather through a combination of long-standing
legal principles and persistent naval operations.

Part III: U.S. Economic
Interests in the Arctic

The United States may successfully advance its
economic interests in the Arctic—securing hydro-
carbon resources, facilitating maritime traffic, and
regulating commercial fishing—without accession
to UNCLOS.

First, the United States has engaged in hydrocar-
bon exploration activities in the Arctic Ocean within
its 200 nm EEZ since 1979.%° No foreign nation has
challenged the U.S. right to do so or has interfered
with U.S. exploration efforts. Extending beyond the
U.S. EEZ toward the North Pole is a large area of

“extended continental shelf” over which the United
States has jurisdiction and control to develop hydro-
carbon resources to the exclusion of all other nations.

Second, to the extent that melting Arctic ice
results in increased commercial shipping in Arctic
waters, any resulting maritime traffic will be facili-
tated by international cooperation and adherence
to existing multilateral agreements. Commercial
shipping on the world’s oceans is largely governed
by international custom and specialized maritime
treaties negotiated under the auspices of the Inter-
national Maritime Organization.

Finally, no commercial fishing by either the U.S.
or foreign nations is permitted in the waters of the
U.S. Arctic EEZ north of the Bering Strait. If in the
future the United States lifts its moratorium, it is
fully capable of regulating commercial fishing activ-
ities without UNCLOS membership, pursuant to
existing treaties and domestic legislation.

Securing Arctic Hydrocarbon Resources.
The notion that there is a “race” to exploit Arc-
tic resources that will inevitably lead to conflict is

farfetched. While many nations are interested in
developing Arctic hydrocarbons, there is no indica-
tion that Russia, Canada, or any other nation—Arc-
tic or non-Arctic—will infringe in any way on U.S.
jurisdiction and control over its resources on the
U.S. continental shelf, including its extended con-
tinental shelf (ECS) that extends north of the 200
nm EEZ.

Proponents of U.S. accession to UNCLOS claim
that the United States cannot fully exploit hydro-
carbon resources on its ECS unless it joins the
convention. For example, former Senator Richard
Lugar (R-IN), a longtime supporter of U.S. mem-
bership in the convention, maintained that acces-
sion is essential to establishing a valid claim to the
ECSinthe Arctic: “If the United States does not rat-
ify this treaty, our ability to claim the vast extend-
ed Continental Shelf off Alaska will be seriously
impeded.”?® To treaty supporters, the right to claim
resources on the U.S. ECS hinges on the approval of
the Commission on the Limits of the Continental
Shelf (CLCS), a special committee established by
UNCLOS to review the claims made by nations to
areas of ECS.

Yet history has repeatedly and definitively
debunked the notion that recognition of U.S. ECS
claimsis contingenton U.S. membershipin UNCLOS
or on the approval of an international commission.
To the contrary, through bilateral treaties with the
Cook Islands, Cuba, Mexico, Russia, the United
Kingdom, and Venezuela, the United States has suc-
cessfully established its various maritime boundar-
ies and the limits of its continental shelf and ECS.

The United States has also acted unilaterally
through presidential proclamations and acts of Con-
gress to set its maritime boundaries and lay claim to
the natural resources within its maritime zones and
continental shelf:

m In 1945, President Harry Truman issued two
proclamations. The first, the Policy of the United
States with Respect to the Natural Resources of

25. U.S. Bureau of Ocean Energy Management, “Alaska: Historical Leasing Information,”
http://www.boem.gov/BOEM-Newsroom/Offshore-Stats-and-Facts/Alaska-Region/Alaska-Historical-Leasing-Information.aspx

(accessed April 15, 2014).

26. Richard G. Lugar, opening statement, October 4, 2007, in hearings, The United Nation’s [sic] Convention on the Law of the Sea (Treaty Doc.
103-39), S. Hrg. 110-592, Committee on Foreign Relations, U.S. Senate, 110th Cong., st Sess., September 27 and October 4, 2007, p. 69,
http://www.gpo.gov/fdsys/pkg/CHRG-110shrg45282/pdf/CHRG-110shrg45282.pdf (accessed April 15, 2014).
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the Subsoil and Sea Bed of the Continental Shelf,
claimed jurisdiction and control over the natu-
ral resources of the U.S. continental shelf.?” Tru-
man’s second proclamation established a conser-
vation zone for U.S. fishery resources contiguous
to the U.S. coast.?®

m In 1953, Congress codified Truman’s continental
shelf proclamation by enacting the Outer Con-
tinental Shelf Lands Act, which declared that
“the subsoil and seabed of the outer Continen-
tal Shelf appertain to the United States and are
subject to its jurisdiction, control, and power of
disposition.”?

m In 1983, in the wake of his decision not to sign
UNCLOS, President Reagan proclaimed the exis-
tence of “an Exclusive Economic Zone in which
the United States will exercise sovereign rights
in living and nonliving resources within 200
nautical miles of its coast.”®® In 1988, Reagan fol-
lowed up his EEZ proclamation by extending the
breadth of the U.S. territorial sea from 3 nm to 12
nm.?*

m In 1999, building on Reagan’s maritime procla-
mations, President Bill Clinton extended the U.S.
contiguous zone from 9 nm to 24 nm.??

No nation or group of nations, much less the
“international community” as a whole, has objected
to or otherwise challenged the unilateral procla-
mations by Presidents Truman, Reagan, and Clin-
ton. No nation disputes that the United States has

a 12 nm territorial sea, a 24 nm contiguous zone, a
200 nm EEZ, or jurisdiction and control over the
natural resources of its continental shelf and ECS.
In fact, foreign nations recognize and respect U.S.
maritime claims and boundaries, and vice versa,
as long as those claims and boundaries conform to
widely accepted international law, including pro-
visions of customary international law reflected
in UNCLOS.

Regarding ECS areas that appertain to the United
Statesin the Arctic Ocean and elsewhere, the United
States has indicated that it will demarcate its ECS
boundary limits pursuant to accepted international
law. Specifically, in November 1987, a U.S. govern-
ment study conducted by the Interagency Group on
Ocean Policy and Law of the Sea announced that the
United States would measure its ECS in conformity
with Article 76 of UNCLOS:

[T]he proper definition and means of delimitation

[for the ECS] in international law are reflected in

Article 76 of [UNCLOS]. The United States has

exercised and shall continue to exercise jurisdic-
tion over its continental shelf in accordance with

and to the full extent permitted by international

law as reflected in Article 76.%2

In conformitywith the 1987 study, the United States
has successfully negotiated ECS boundary treaties
with its neighbors. For example, the United States
and Mexico negotiated a series of bilateral treaties
on boundary lines in the Gulf of Mexico that divided
an area of ECS known as the “western gap” between
the two nations. The U.S. segment of the western gap

27. Harry S. Truman, “Policy of the United States with Respect to the Natural Resources of the Subsoil and Sea Bed of the Continental Shelf,”
Presidential Proclamation No. 2667, September 28, 1945, http://www.presidency.ucsb.edu/ws/index.php?pid=12332 (accessed April 15, 2014).

28. Harry S. Truman, “Policy of the United States with Respect to Coastal Fisheries in Certain Areas of the High Seas,” Presidential Proclamation
No. 2668, September 28, 1945, http://www.presidency.ucsb.edu/ws/index.php?pid=58816 (accessed April 15, 2014).

29. 43 U.S. Code § 1331(a).
30. Ronald Reagan, “Statement on United States Oceans Policy.”

31. Ronald Reagan, “Territorial Sea of the United States,” Presidential Proclamation No. 5928, December 27, 1988,
http://www.presidency.ucsb.edu/ws/index.php?pid=35297 (accessed April 15, 2014).

32. William J. Clinton, “Contiguous Zone of the United States,” Presidential Proclamation 7219, September 2, 1999,
http://www.presidency.ucsb.edu/ws/?pid=56452 (accessed April 15, 2014). See also U.S. Department of State, “U.S. Territorial Sea and
Contiguous Zone,” Public Notice 358, June 1, 1972, in Federal Register, Vol. 37, No. 116 (June 15, 1972), p. 11906,
http://www.gc.noaa.gov/documents/060172-gcil_zones_12_nm.pdf (accessed April 15, 2014). This notice established a 9 nm contiguous
zone in conformity with the 1958 Convention on the Territorial Sea and the Contiguous Zone.

33. “United States Policy Governing the Continental Shelf of the United States of America,” November 17, 1987, reprinted in Roach and Smith, U.S.

Responses to Excessive Maritime Claims, pp. 201-202.




BACKGROUNDER | NO. 2912
JUNE 26, 2014

ECSareahasbeenregularlyleased to U.S. and foreign
energy exploration companies since 2001.3*

In the Arctic, much of the supposed distress voiced
by UNCLOS proponents stems from Russia’s vast
claim of Arctic ECS that it submitted to the CLCS
in 2001. The proponents incorrectly imply that Rus-
sia’s claim will result in the loss of Arctic resources
that belong to the United States. According to Senator
Lisa Murkowski (R-AK), for example, the U.S. failure
to accede to UNCLOS would cause “a negligent forfei-
ture of valuable oil, gas and mineral deposits.”s*

But the United States has not and will not “forfeit”
adrop of Arctic oil to Russia or any other nation. For
one thing, Russia’s claimed ECS area does not over-
lap any part of the U.S. Arctic ECS. To the contrary,
Russia’s claim respects a boundary that the United
States and the USSR negotiated in 1990—the “Baker-
Shevardnadze line.”*¢

The Russian claim extends the Baker—Shevard-
nadze line from the Bering Strait all the way to the
North Pole, likely resulting in an excessive ECS
claim in the central Arctic. However, Russia’s poten-
tially excessive claim is located to the north of the
limits of the U.S. ECS area. While the Russian claim
may overlap with Canada’s ECS claim, it does not
overlap any U.S. ECS area.*”

In short, there is no conflict between the United
States and Russia regarding the division of Arctic
resources, including hydrocarbons. Even if there
were a conflict, Russia’s claim cannot be approved by
the CLCS and would not be recognized by the Unit-
ed States (or Canada). Both UNCLOS and the CLCS’s

procedural rules prevent the commission from con-
sidering any ECS area where there are overlapping
claims: “In cases where a land or maritime dispute
exists, the Commission shall not consider and quali-
fy a submission made by any of the States concerned
in the dispute.”s®

The United States may object to excessive ECS
claims made by any member of UNCLOS even though
the U.S.is not a party to the convention. Indeed, after
Russia made its 2001 claim, the United States, Can-
ada, Denmark, Japan, and Norway each filed objec-
tions with the CLCS. In June 2002, as a result of the
objections, the CLCS recommended to Russia that
it provide a “revised submission” on its Arctic ECS
claim.?* Russia reportedly will make an amended
submission to the CLCS at some point in the future.

The major remaining U.S. ECS boundary to be
determined in the Arctic is shared by the United
States and Canada. As was the case with Russia, the
U.S. and Canada have approached the demarcation
of this boundary cooperatively. The two nations
have a mutual interest in determining the extent of
their respective continental shelves and identifying
their respective areas of ECS.

To that end, the U.S. and Canada have conducted
a series of joint scientific operations in the Arctic
to collect bathymetric and seismic data to map the
continental shelf.** These data will enable the Unit-
ed States and Canada to negotiate a bilateral treaty
delimiting their respective continental shelves and
areas of ECS in the Arctic Ocean in the same man-
ner as the U.S. and Mexico did in the Gulf of Mexico.

34. Steven Groves, “U.S. Accession to U.N. Convention on the Law of the Sea Unnecessary to Develop Oil and Gas Resources,” Heritage

Foundation Backgrounder No. 2688, May 14, 2012,

http://www.heritage.org/research/reports/2012/05/us-accession-to-un-convention-on-the-law-of-the-sea-unnecessary-to-develop-oil-and-

gas-resources.

35. Lisa Murkowski (R-AK), statement before the Committee on Environment and Public Works, U.S. Senate, March 24, 2004,
http://epw.senate.gov/hearing_statements.cfm?id=219594 (accessed April 24, 2014).

36. Agreement with the Union of Soviet Socialist Republics on the Maritime Boundary, Treaty Doc. 101-22, 101st Cong., 2nd Sess., September 26, 1990,
http://www.state.gov/documents/organization/125431.pdf (accessed April 24, 2014).

37. "Asregards the central Arctic Ocean, the proposed outer limit to the east is a straight line projection of the maritime boundary agreed upon in
the 1990 U.S.-Russia Agreement, ending at the North Pole.... [T]he Russian meridian line extends well beyond where Russia and the United
States appear to have potential overlapping continental margin claims and to an area that might possibly be claimed by Canada and/or is
part of the deep ocean floor.” Ted L. McDorman, “The Continental Shelf Beyond 200 nm: Law and Politics in the Arctic Ocean,” Journal of

Transnational Law & Policy, Vol. 18, No. 2 (Spring 2009), p. 176.

38. United Nations Convention on the Law of the Sea, Art. 76(1), and Annex Il, Art. 9, and “Rules of Procedure of the Commission on the Limits of

the Continental Shelf,” April 17, 2008, Annex |, para. 5.

39. U.N. General Assembly, “Oceans and the Law of the Sea: Report of the Secretary-General, Addendum,” A/57/57/Add.1, October 8, 2002, para. 41.

40. U.S. Extended Continental Shelf Project, “Extended Continental Shelf Summary of Missions,” http://continentalshelf.gov/missions.html

(accessed April 24, 2014).
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MAP1

Cooperation in the Arctic: Dividing Up Search and Rescue

The 2011 Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic divides
the Arctic region into eight sectors and assigns a sector to each of the “Arctic Eight” nations to undertake
primary responsibility over search and rescue operations, as shown in the map below. The Arctic search and
rescue agreement, along with the International Maritime Organization’s Guidelines for Ships Operating in
Arctic Ice-Covered Waters, and other widely accepted treaties such as SOLAS, COLREG, and MARPOL,
regulate maritime traffic in the Arctic.

Russia

I Atlantic

Ocean

< N

D)

€

Note: SOLAS is the International Convention for the Safety of Life at Sea. COLREG is the Convention on the International Regulations for Preventing
Collisions at Sea. MARPOL is the International Convention for the Prevention of Pollution from Ships.

Source: "Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic,” May 12, 2011,
http://library.arcticportal.org/1474/1/Arctic_SAR_Agreement_EN_FINAL_for_signature_21-Apr-2011.pdf (accessed February 24, 2014).
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Despite dire warnings from the proponents of U.S.
accession to UNCLOS, the facts demonstrate that the
United States need not join the convention to demar-
cate areas of its Arctic EEZ and ECS, secure jurisdic-
tion and control over these areas, and develop the
hydrocarbon resources in these areas. Such demar-
cation has been and will continue to be conducted in
cooperation with neighboring Arctic nations regard-
less of whether the U.S. is a UNCLOS member.

Managing Commercial Maritime Traffic. In
addition to protecting its natural resources, the
United States has an interest in the safe and effi-
cient management of commercial maritime traffic
in the Arctic, particularly along the Alaskan coast
and through the Bering Strait. Some believe that
the expected increase in traffic through the North-
west Passage (NWP) and along the Northern Sea
Route (NSR) has been greatly overstated, at least in
the near term. According to an April 2009 report
by the Center for Naval Analysis, persistent sea ice
throughout the Arctic region will continue to stymie
maritime transit for some time:

To a degree, the likelihood of increases in mari-
time traffic in the Arctic Ocean by mid-century
has been oversold.... [I]t is unlikely we will see sub-
stantial increases in cargo transit across the Arc-
ticwithin the next 20 years—despite the potential
distance saved on intercontinental routes.*

This assessment starkly contrasts with the prog-
nostications of climate change alarmists, includ-

ing NASA scientist Wieslaw Maslowski’s 2007 pre-
diction—parroted by then-Senator John Kerry
(D-MA)—that the Arctic Ocean will be “ice free” in
the summer of 2013.*2 In fact, more Arctic sea ice
was present in the summer of 2013 than in 2012.*3

In addition, due to a scarcity of infrastructure to
support vessel traffic—e.g., the lack of facilities to pro-
vide repairs, refueling, and provisions—it is doubtful
that either the NWP or NSR will be used regularly
for intercontinental transit in the near future. For
instance, 41 commercial vessels used the NSR in 2011,
46 in 2012, and 71 in 2013.** By comparison, in 2012,
an average of 47 vessels transited the Suez Canal every
day.** Almost no commercial shipping has transited
the NWP. Indeed, in September 2013, a commercial
vessel—an ice-strengthened bulk freighter accompa-
nied by a $50,000-per-day icebreaker—made the first
successful commercial transit through the NWP.*

Nevertheless, if commercial maritime traffic in
the Arctic increases, such activities would be gov-
erned by an existing regulatory structure, spe-
cifically a series of multilateral maritime treaties
negotiated under the auspices of the International
Maritime Organization (IMO), all of which have
been ratified by the United States and the seven
other Arctic nations:

= International Convention for the Safety of
Life at Sea (SOLAS). Ratified by the United
States in 1980, SOLAS is “generally regarded
as the most important of all international trea-
ties concerning the safety of merchant ships.™”

41, Michael D. Bowes, “Impact of Climate Change on Naval Operations in the Arctic,” CNA, April 2009, p. 3,

42.

43.

44,
45.

46.

47.

http://www.cna.org/sites/default/files/research/D0020034.A3.pdf (accessed April 24, 2014). The report did note that there will be “some
expansion” in local maritime traffic, such as tourism and cruise ships.

Jonathan Amos, “Arctic Summers Ice-Free ‘by 2013, BBC News, December 12, 2007, http://news.bbc.co.uk/2/hi/7139797.stm
(accessed April 24, 2014), and John Kerry, “We Can't Ignore the Security Threat from Climate Change,” The Huffington Post, August 31, 2009,
http://www.huffingtonpost.com/john-kerry/we-cant-ignore-the-securi_b_272815.html (accessed April 24, 2014).

CBS News, "Arctic Sea Ice Melted Less in 2013, but Climate Change Isn't Slowing, NOAA Says,” December 17, 2013,
http://www.cbsnews.com/news/arctic-sea-ice-melted-less-in-2013-but-climate-change-isnt-slowing-noaa-says/ (accessed April 24, 2014).

Northern Sea Route Information Office, “Transit Statistics,” 2011-2013, http://www.arctic-lio.com/nsr_transits (accessed April 24, 2014).

Douglas A. Mclntyre, “The Suez Canal by the Numbers: Ship Attack Raises Risk,” 24/7 Wall St., September 2, 2013,
http://247wallst.com/economy/2013/09/02/the-suez-canal-by-the-numbers-ship-attack-raises-risk/ (accessed April 24, 2014).

John McGarrity and Henning Gloystein, “Northwest Passage Crossed by First Cargo Ship, the Nordic Orion, Heralding New Era of Arctic
Commercial Activity,” National Post, September 27, 2013,
http://news.nationalpost.com/2013/09/27/northwest-passage-crossed-by-first-cargo-ship-the-nordic-orion-heralding-new-era-of-arctic-
commercial-activity/ (accessed April 24, 2014).

International Maritime Organization, “International Convention for the Safety of Life at Sea (SOLAS), 1974,"
http://www.imo.org/About/Conventions/ListOf Conventions/Pages/International-Convention-for-the-Safety-of-Life-at-Sea-(SOLAS),-1974.
aspx (accessed April 25, 2014).
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SOLAS requires that nations ensure that their
ships comply with certain standards regarding
construction, equipment, and operation.

Convention on the International Regulations
for Preventing Collisions at Sea (COLREG).
COLREG, joined by the United States in 1977,
establishes the maritime “rules of the road” to
prevent collisions by adherence to uniform regu-
lations regarding right of way, traffic separation
schemes through straits, speed, sound and light
signals, and related measures.*®

International Convention on Standards of
Training, Certification and Watchkeeping
for Seafarers (STCW). As its title implies, the
STCW establishes international regulations and
minimum requirements for training, qualifica-
tions, and certification of seagoing personnel.
The United States joined the STCW in 1991.#°

International Convention for the Prevention
of Pollution from Ships (MARPOL). Ratified
by the United States in 1980, MARPOL is the
“main international convention covering preven-
tion of pollution of the marine environment by
ships from operational or accidental causes.”*®

Convention on Facilitation of International
Maritime Traffic (FAL). To reduce conflict-
ing forms and often excessive burdens that vary

from port to port, FAL codified uniform regula-
tions for documentary requirements for arrival,
stay, and departure.® The United States has been
party to FAL since 1967.

= Convention for the Suppression of Unlawful
Acts Against the Safety of Maritime Naviga-
tion (SUA). SUA was ratified by the United States
in 1995. The purpose of the convention is to com-
pel nations to take actions, including extradi-
tion, against persons who seize ships by force or
commit acts of violence against persons aboard
ships.*

= International Convention for Safe Contain-
ers (CSC). The CSC seeks to provide uniform
safety regulations for the transport and handling
of freight containers.>® The United States joined
the CSC in 1979.

Due to the special nature of the Arctic and the
danger of sea ice, the IMO developed “Guidelines for
Ships Operating in Arctic Ice-Covered Waters” in
2002 to mitigate the additional risks of the harsh cli-
matic conditions in the Arctic.”* The guidelines sup-
plement other IMO conventions, such as SOLAS, and
address the special challenges of navigation, com-
munication, emergency situations, and environmen-
tal protection in the Arctic.

Nearly all global commercial maritime traffic
is regulated by the relevant IMO conventions, as

48.

49.

50.

51

52.

53.

54.

International Maritime Organization, “Convention on the International Regulations for Preventing Collisions at Sea, 1972 (COLREGs),”
http://www.imo.org/About/Conventions/ListOfConventions/Pages/COLREG.aspx (accessed April 25, 2014).
International Maritime Organization, “International Convention on Standards of Training, Certification and Watchkeeping for Seafarers

(STCW)," http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-on-Standards-of-Training, -
Certification-and-Watchkeeping-for-Seafarers-(STCW).aspx (accessed April 25, 2014).

International Maritime Organization, “International Convention for the Prevention of Pollution from Ships (MARPOL),”
http://www.imo.org/About/Conventions/ListOf Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-

(MARPOL).aspx (accessed April 25, 2014).

International Maritime Organization, “Convention on Facilitation of International Maritime Traffic (FAL),”
http://www.imo.org/About/Conventions/ListOfConventions/Pages/Convention-on-Facilitation-of-International-Maritime-Traffic-(FAL).aspx

(accessed April 25,2014).

International Maritime Organization, “Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Protocol
for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on the Continental Shelf,”
http://www.imo.org/About/Conventions/ListOf Conventions/Pages/SUA-Treaties.aspx (accessed April 25, 2014).

International Maritime Organization, “International Convention for Safe Containers, (SCS),”
http://www.imo.org/About/Conventions/ListOfConventions/Pages/International-Convention-for-Safe-Containers-(CSC).aspx

(accessed April 25,2014).

Over the past 20 years, the IMO has revised the guidelines to address navigation in both the Arctic and Antarctic environments. International
Maritime Organization, “Guidelines for Ships Operating in Polar Waters,” 2010,
http://www.imo.org/Publications/Documents/Attachments/Pages%20from%20E190E.pdf (accessed April 25, 2014).
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explained by the IMO in a report released in Janu-
ary 2014:

Since 1982, formal acceptance of the most rel-
evant IMO treaty instruments has increased
greatly. As of December 2011, the three conven-
tions thatinclude the most comprehensive sets of
rules and standards on safety, pollution preven-
tion and training and certification of seafarers,
namely, SOLAS, MARPOL and STCW, have been
ratified by 159, 150 and 154 States, respectively
(representing approximately 99% gross tonnage
of the world’s merchant fleet).>®

In addition to the IMO conventions and guide-
lines, two multilateral agreements regulate search
and rescue operations in the Arctic Ocean. First, the
1979 International Convention on Maritime Search
and Rescue (SAR) obligates coastal states to pro-
vide search and rescue services off their coasts and
encourages nations to enter into separate SAR agree-
ments with their maritime neighbors.*® The United
States has entered into bilateral SAR agreements
with a handful of nations including its two Arctic
neighbors, Canada and Russia.?” Second, in 2011, the
eight members of the Arctic Council adopted a SAR
agreement specific to the Arctic region. The Agree-
ment on Cooperation on Aeronautical and Maritime
Search and Rescue in the Arctic requires each Arc-
tic nation to establish an effective search and res-
cue capability, assist each other in Arctic search and
rescue operations, and take other steps to address
growing search and rescue needs in the region.”® The
agreement divides the Arctic region into eight sectors
and assigns primary responsibility for search and res-
cue within each sector among the Arctic nations.

The 2011 Arctic SAR agreement and the May
2013 Agreement on Cooperation on Marine Oil Pol-
lution Preparedness and Response in the Arctic are

binding treaties that have been successfully nego-
tiated under the Arctic Council’s auspices. Nota-
bly, the two agreements make only passing mention
of UNCLOS in their preambles, where the Arctic
nations “tak[e] into account the relevant provisions”
of the convention.

The IMO conventions, the Arctic
SAR agreement, and other
maritime treaties and regulations
collectively supplant UNCLOS
and render U.S. membership in the
convention superfluous.

While UNCLOS sets forth the general principles
of the customary international law of the sea regard-
ing maritime traffic, most if not all of those princi-
ples were widely accepted prior to the convention’s
adoption in 1982. Additionally, when it comes to the
details—the “nuts and bolts” of maritime safety and
the “rules of the road” for maritime traffic—the IMO
treaties, guidelines, and related agreements super-
sede UNCLOS.

The United States, its Arctic neighbors, and other
major maritime nations are all parties to the IMO
conventions on the safe operation of vessels, col-
lision avoidance, certification of trained person-
nel, and virtually every other aspect of commercial
maritime operations. While UNCLOS provides a
general framework for maritime travel, the IMO
conventions, the Arctic SAR agreement, and other
maritime treaties and regulations collectively sup-
plant UNCLOS and render U.S. membership in the
convention superfluous.

Regulating Commercial Fishing. Propo-
nents of accession to UNCLOS contend that foreign

55. International Maritime Organization, Implications of the United Nations Convention on the Law of the Sea for the International Maritime
Organization, January 19, 2012, p. 11, http://www.imo.org/ourwork/legal /documents/implications%200f%20unclos%20for%20imo.pdf

(accessed April 25,2014).

56. International Maritime Organization, “International Convention on Maritime Search and Rescue (SAR),” April 27,1979,
http://www.imo.org/About/Conventions/ListOf Conventions/Pages/International-Convention-on-Maritime-Search-and-Rescue-(SAR).aspx

(accessed April 25, 2014).

57. Search and Rescue Agreement, with Attachment, September 12 and October 25, 1974, and Agreement on Maritime Search and Rescue, with
Exchange of Letters, May 31, 1988. The United States has also entered into SAR agreements with the Dominican Republic (2003), Indonesia

(1988), Japan (1986), Mexico (1989), and Micronesia (1988).

58. Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic, May 12, 2011,

http://www.ifrc.org/docs/idrl/N813EN.pdf (accessed May 12, 2014).
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MAP 2

U.S. Extended Continental Shelf in the Arctic

The United States has secured the natural resources on 200-nautical-mile EEZ boundary lines
its EEZ and extended continental shelfby and through Presumptive ECS of United States

presidential proclamations, bilateral treaties, and
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The “Baker-Shevardnadze Line” negotiated between ECS claimed by Russia in 2001 submission to CLCS
the U.S. and USSR marks the western border of the U.S. +++« Russia’s claimed boundary line
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the U.S. and Canada.
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Sources: U.S. State Department, “Agreement with the Union of Soviet Socialist Republics on the Maritime Boundary,” September 26, 1990,
http://www.state.gov/documents/organization/125431.pdf (accessed April 17, 2012); United Nations, submission by the Russian Federation to the
Commission on the Limits of the Continental Shelf, Map 2, December 20, 2001, http://www.un.org/depts/los/clcs_new/submissions_files/
rusO1/RUS_CLCS_01_2001_LOS_2.jpg (accessed May 8, 2012); and Durham University, “Maritime jurisdiction and boundaries in the Arctic Region,”
International Boundaries Research Unit, December 20, 2011, http://www.dur.ac.uk/resources/ibru/arctic.pdf (accessed May 8, 2012).
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nations will exploit U.S. Arctic fisheries unless the
United States joins the convention. Former Secre-
tary of State Hillary Clinton’s 2012 testimony in
favor of accession to the convention is representa-
tive of typical pro-UNCLOS fearmongering:

And so, I think, Senator, the fact that we are an
Arctic nation, we are the only Arctic nation that
has not taken the step of acceding to the Conven-
tion and, thereby, being able to demarcate our
Continental Shelf and our Extended Continental
Shelf, is seen in Alaska as a missed opportunity
and a strategic disadvantage that is increasingly
going to make us vulnerable as the waters and the
weather warms. And there are going to be ships
from all over the world exploring, exploiting, fish-
ing—taking advantage of what rightly should be
American sovereign territory. And nobody wants
to see that happen.®®

Secretary Clinton’s testimony is mistaken in sever-
alregards. First, as discussed above, the United States
has successfully demarcated its continental shelf and
ECSwithits Arcticneighbors, including Russia, and is
in the process of doing so with Canada. Second, under
international law, regardless of whether the United
States ratifies UNCLOS, no foreign nation is permit-
ted to fish within the U.S. EEZ worldwide.

Indeed, no commercial fishing—foreign or domes-
tic—is allowed in U.S. Arctic waters north of the Ber-
ing Strait. The North Pacific Fishery Management
Council’s 2009 Fishery Management Plan,* autho-

rized by and developed pursuant to the Magnuson-
Stevens Fishery Conservation and Management Act,
prohibits commercial fishing in the Arctic Manage-
ment Area (i.e., all waters in the EEZ north of Alas-
ka).®! If the Arctic Management Area is opened for
commercial fishing in the future, the Magnuson-
Stevens Act will manage the fishing activities there
just as it regulates fishing throughout the U.S. EEZ.

If the Arctic fishing moratorium is lifted and to
the extent that there exist migrating stocks of fish
that straddle adjoining U.S., Canadian, and Russian
EEZs, exploitation of such stocks will be governed by
the U.N. Straddling Fish Stocks Agreement, which
the United States ratified in 1996.°% The United
States is further committed to negotiate an interna-
tional agreement to prevent unregulated fisheries in
the central Arctic Ocean.®®

Secretary Clinton’s allegation that “ships from all
over the world [will be] exploiting, fishing—taking
advantage of what rightly should be American sov-
ereign territory” in the Arctic is simply false. The
U.S. EEZ contains approximately 3.4 million square
miles of ocean. But in 2008 the U.S. Coast Guard
detected a mere 81 incursions by foreign fishing ves-
sels in the U.S. EEZ.%* While such illegal fishing has
occurred and will continue to occur in the vast U.S.
EEZ, Secretary Clinton’s imagined world of foreign
fishing vessels running rampant through U.S. Arc-
tic waters is baseless. Like on other matters in the
Arctic, curbing illegal, unreported, and unregulat-
ed fishing is done cooperatively with other Arctic
nations, including Russia.®

59. Hillary Rodham Clinton, testimony in hearing, The Law of the Sea Convention (Treaty Doc. 103-39): The U.S. National Security and Strategic Imperatives
for Ratification, S. Hrg. 112-654, Committee on Foreign Relations, U.S. Senate, 112th Cong., 2d Sess., May 23, June 14, and June 28, 2012, p. 56,
http:/www.gpo.gov/fdsys/pkg/CHRG-112shrg77375/html/CHRG-112shrg77375.htm (accessed April 25, 2014) (emphasis added).

60. North Pacific Fishery Management Council, Fishery Management Plan for Fish Resources of the Arctic Management Area, August 2009,
http://www.npfmc.org/wp-content/PDFdocuments/fmp/Arctic/ArcticFMP.pdf (accessed April 25, 2014).

61. “The Arctic Management Area is all marine waters in the U.S. Exclusive Economic Zone of the Chukchi and Beaufort Seas from 3 nautical miles
offshore the coast of Alaska or its baseline to 200 nautical miles offshore, north of Bering Strait (from Cape Prince of Wales to Cape Dezhneva)
and westward to the 1990 United States/Russia maritime boundary line and eastward to the United States/Canada maritime boundary
(Figure 1-1)." North Pacific Fishery Management Council, Fishery Management Plan for Fish Resources of the Arctic Management Area, p. 8.

62. Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 Relating to
the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, August 4, 1995,
https://treaties.un.org/pages/ViewDetails.aspx?src=TREAT Y&mtdsg_no=XXI-7&chapter=21&lang=en (accessed April 25, 2014). Canada
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63. The White House, “Implementation Plan for the National Strategy for the Arctic Region,” pp. 25-26.
64. U.S. Coast Guard, “Missions,” March 20, 2014, http://www.uscg.mil/top/missions/otherlawenforcement.asp (accessed April 25, 2014).

65. See Agreement Between the Government of the United States of America and the Government of the Union of Soviet Socialist Republics
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In sum, the pursuit of natural resources and the
management of maritime traffic in the Arctic is char-
acterized by cooperation and coordination among
Arctic nations, not conflict. The idea that economic
conflict in the Arctic is inevitable is a myth peddled
by proponents of U.S. accession to UNCLOS.

In reality, there is no correlation between the
advancement of U.S. economic interests in the Arc-
ticand U.S. accession to UNCLOS. The United States
has negotiated and is negotiating with its Arctic
neighbors the boundaries of their respective mari-
time zones and continental shelves. It is unthink-
able that a foreign nation would attempt to explore
or drill for oil within the U.S. EEZ or on the U.S. ECS
without U.S. consent. Nor would any foreign nation
feel that it could engage in illegal commercial fishing
in the U.S. EEZ with impunity. Finally, to the extent
that commercial maritime traffic increases in the
Arctic in the decades ahead, such traffic would be
governed by a series of specialized maritime treaties
adopted under the auspices of the IMO.

Intangible Benefits Outweighed by Serious
Detriments. Simply no evidence at present indicates
that U.S. accession to UNCLOS would appreciably
affect the advancement of U.S. national interests in
the Arctic region. No foreign nation has attempted to
exploit Arctic natural resources (e.g., hydrocarbons,
fish, and minerals) that belong to the United States.
Nor has the U.S. Navy and Coast Guard been prohib-
ited from performing any mission in the Arctic Ocean
due to U.S. nonmembership in the convention.

Nevertheless, some proponents of U.S. accession
maintain that joining the convention would assist
the United States in attaining its interests because it
establishes alegal framework for virtually all maritime
issues and codifies widely accepted international law.
Itischallenging to assess with any certainty the merits
of such vague claims promising intangible benefits.

The intangible benefits, if any, that may or may
not come from having a “seat at the table” at the

UNCLOS annual meetings of states parties is by its
nature difficult to prove or quantify in any mean-
ingful way. The agenda of these conferences in New
York is concerned with nonsubstantive matters—
e.g., the nomination, election, and remuneration of
representatives to the International Tribunal for
the Law of the Sea and the CLCS, budgetary matters,
and credentialing for conference attendees.*®

In reality, there is no correlation
between the advancement of U.S.
economic interests in the Arctic

and U.S. accession to UNCLOS.

No great debates are taking place at these annual
meetings regarding maritime hydrocarbon resourc-
es, excessive maritime claims, proper and improper
activities within the EEZ, commercial fishing, devel-
opment of the continental shelf, or seemingly any
other substantive matter dealing with the law of the
sea in the Arctic or elsewhere.

Many UNCLOS proponents maintain that the
United States would benefit from joining the con-
vention because it could nominate a U.S. national
to the CLCS. These proponents imply that a U.S.
national on the CLCS will directly benefit the Unit-
ed States and help to advance its ECS claims. Secre-
tary Clinton, for example, testified, “We need to be
on the inside [of the CLCS] to protect and advance
our interests.”” Yet any U.S. national elected to the
commission serves in his “personal capacity,” mean-
ing that he cannot defend or otherwise represent the
views or interests of the United States on any U.S.
ECS claim.®® Additionally, the substantive analysis
of any ECS claim made by the United States would
be conducted by a seven-member subcommission on
which the U.S. member may not sit.®

66. U.N. Division for Ocean Affairs and the Law of the Sea, “Meetings of States Parties to the 1982 United Nations Convention on the Law of the
Sea,” http://www.un.org/depts/los/meeting_states_parties/meeting_states_parties.htm (accessed April 25, 2014).

67. Clinton, testimony in hearing, p. 16.
68. UNCLOS, Annex I, art. 2(1).

69. "“Unless the Commission decides otherwise, the Commission shall function by way of sub-commissions composed of seven members,
appointed in a balanced manner taking into account the specific elements of each submission by a coastal State. Nationals of the coastal
State making the submission who are members of the Commission...shall not be a member of the sub-commission dealing with that submission
but has the right to participate as a member in the proceedings of the Commission concerning the said submission. The coastal State which
has made a submission to the Commission may send its representatives to participate in the relevant proceedings without the right to vote.”

UNLCOS, Annex I, art. 5 (emphasis added).

17



BACKGROUNDER | NO. 2912
JUNE 26, 2014

Regardless, the supposed benefits of electing a
U.S national to the CLCS and having a “seat at the
table” at annual UNCLOS meetings do not justify
U.S. accession to the convention. These benefits,
such as they are, should be weighed against the det-
riments of joining the convention:

m If the U.S. accedes to UNCLOS, Article 82
would require the U.S. to transfer royalties
generated from hydrocarbon production
of the U.S. ECS to the International Seabed
Authority for redistribution to developing
and landlocked countries. Since the value of
the hydrocarbon resources lying beneath the
U.S. ECS may be in the trillions of dollars, the
amount of royalties that the U.S. Treasury would
be required to transfer to the Authority would be
significant.”

m U.S. accession to UNCLOS would empower
the International Seabed Authority to con-
trol U.S. access to the deep seabed and regu-
late the manner in which deep seabed min-
erals are mined. Proponents of U.S. accession
contend that by failing to join the convention
the United States is forbidden from mining the
deep seabed. However, no legal barriers prevent
U.S. access, exploration, and exploitation of deep
seabed resources. The United States has long
held that U.S. corporations and citizens have the
right to develop the resources of the deep seabed
and may do so whether or not the United States
accedes to UNCLOS.

m U.S. accession to UNCLOS would expose
the U.S. to lawsuits on virtually any mari-
time activity, such as alleged pollution of
the marine environment from a land-based
source or through the atmosphere. Regardless
of the merits of a case, the U.S. would be forced to
defend itself against every such lawsuit at great
expense to U.S. taxpayers. Any adverse judgment
rendered by an UNCLOS tribunal would be final,
could not be appealed, and would be enforceable
in U.S. territory.”

A cost-benefit analysis of UNCLOS vis-a-vis U.S.
Arctic policy establishes that accession would not
materially advance any U.S. national interest in the
region and that the costs would outweigh any intan-
gible benefits of accession. The U.S. has already
secured and continues to pursue its national security
and economic objectives in the Arctic through bilat-
eral and multilateral treaties that are not saddled
with UNCLOS’s baggage. U.S. membership and par-
ticipation in multilateral organizations—such as the
Arctic Council, the Northern Chiefs of Defense Con-
ference, and the Arctic Security Forces Roundtable—
provide the necessary “seat at the table” to secure
U.S. national interests in the region in the years
ahead without accession to a deeply flawed treaty.

—Steven Groves is Bernard and Barbara Lomas
Senior Research Fellow in the Margaret Thatcher
Center for Freedom, of the Kathryn and Shelby Cullom
Davis Institute for National Security and Foreign
Policy, at The Heritage Foundation.

70. Steven Groves, "U.N. Convention on the Law of the Sea Erodes U.S. Sovereignty over U.S. Extended Continental Shelf,” Heritage Foundation
Backgrounder No. 2561, June 7, 2011, http://www.heritage.org/research/reports/2011/06/un-convention-on-the-law-of-the-sea-erodes-us-

sovereignty-over-us-extended-continental-shelf.

71.  Steven Groves, “The U.S. Can Mine the Deep Seabed Without Joining the U.N. Convention on the Law of the Sea,” Heritage Foundation
Backgrounder No. 2746, December 4, 2012, http://www.heritage.org/research/reports/2012/12/the-us-can-mine-the-deep-seabed-without-

joining-the-un-convention-on-the-law-of-the-sea.

72. Steven Groves, "Accession to U.N. Convention on the Law of the Sea Would Expose the U.S. to Baseless Climate Change Lawsuits,” Heritage

Foundation Backgrounder No. 2660, March 12, 2012,

http://www.heritage.org/research/reports/2012/03/accession-to-un-convention-on-the-law-of-the-sea.

18



