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he Heritage Foundation has been concerned

about the problem of overcriminalization for
years. Most (but not all) of the papers that it has
published on that subject have criticized Congress
for passing unnecessary or unsatisfactory criminal
laws. But Heritage also has given credit where cred-
it was due.! Recently, Heritage witnessed another
creditworthy event.

Two objections to the current state of federal
law have been that no one knows how many feder-
al crimes there are, and no one can easily find them
all. Heritage and others have encouraged Congress
to direct the executive branch to compile a list of all
federal offenses and to make that list readily acces-
sible to the average person without charge.? Recently,
the Senate Judiciary Committee took a positive step
toward that goal.

No List Exists. The American legal system has
always presumed—often incorrectly®—that every
person knows every criminal law. In fact, no one—
no police officer, no prosecutor, no judge, and no law
professor—knows all of them.* One reason why this
problem has existed is that there is no compendium
of all federal criminal laws that a person—or a law-
yer—could turn to when issues arise.

This paper, in its entirety, can be found at
http://report.heritage.org/ib4143
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Nothing written here is to be construed as necessarily reflecting the views
of The Heritage Foundation or as an attempt to aid or hinder the passage
of any bill before Congress.

In the past the Justice Department and the Amer-
ican Bar Association (ABA) separately attempted to
prepare a list of federal offenses. Neither the Jus-
tice Department nor the ABA succeeded, no other
component of the executive branch has picked up
the baton since then, and no comprehensive, easily
accessible list exists today. Section 7 of the Smarter
Sentencing Act would help address that need.

Smarter Sentencing. In 2013, Senators Dick
Durbin (D-IL) and Mike Lee (R-UT) co-sponsored
the Smarter Sentencing Act,® which was designed
to address some of the injustices that result from
the use of mandatory minimum sentences in cases
involving controlled substances.® Over time the
bill gained the additional support of several other
Senators of both parties, who joined in a manager’s
amendment to the original bill. On January 30, 2014,
the Senate Judiciary Committee voted 13-5 to send
the amended bill to the Senate floor.”

Thebulk ofthe amendedbill still deals with reform
of the federal laws imposing mandatory minimum
sentences for certain controlled substance offenses,
but it also contains a new provision that would lead
to asalutary reform of the federal criminal law.

Section 7 imposes four new requirements on the
federal government:®

1. It directs the Attorney General to prepare a
report within one year that lists all federal crim-
inal offenses, the punishment authorized for a
violation of each offense, the mens rea (criminal
intent) elements required by each offense, and
the number of federal prosecutions that the fed-
eral government has brought for each offense
within the past 15 years.
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Tt directs each specified federal regulatory agency Kudos to the Senate Judiciary Committee.
to prepare a similar report, also within one year, = The federal government has the legal and moral
listing all federal criminal offenses enforced  responsibility to make the federal criminal laws
by the agency, the punishment authorized fora  known to the public before someone can be
violation of each offense, the mens rea elements charged with a crime. To date, it has not met that
required by each offense, and the number of cases  responsibility.

that the agency referred to the Justice Depart- The public deserves to be able to easily find every
ment for prosecution for each offense within the  federal criminal law. Were Section 7 of the Smarter
past15years. Sentencing Act of 2014 to become law, the federal

government would take a significant step toward
It directs the Attorney General to compile, this = remedying one of the major problems that overcrim-
time within two years, an index of each crimi- inalization causes the average person.

nal offense listed in the report and to make that —Paul J. Larkin, Jr., is Senior Legal Research
index publicly accessible without charge on the  Fellow inthe Edwin Meese I1I Center for Legal Studies
Department of Justice website. at The Heritage Foundation.

4. Also within two years, it directs numerous fed-

eral agencies to prepare a similar list of regula-
tory offenses enforced by the agency and to make
that list publicly accessible without charge on its
agency website.
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Appendix: Section 7 of the

Smarter Sentencing Act

SEC.7. REPORT ON FEDERAL CRIMINAL
OFFENSES.
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Definitions.—In this section—

the term “criminal regulatory offense” means a
Federal regulation that is enforceable by a crim-
inal penalty; and

the term “criminal statutory offense” means a
criminal offense under a Federal statute.

Report on Criminal Statutory Offenses.—Not
later than 1 year after the date of enactment of
this Act, the Attorney General shall submit to the
Committee on the Judiciary of the Senate and
the Committee on the Judiciary of the House of
Representatives a report, which shall include—

a list of all criminal statutory offenses, includ-
ing a list of the elements for each criminal statu-
tory offense; and

for each criminal statutory offense listed under
paragraph (1)—

the potential criminal penalty for the criminal
statutory offense;

the number of prosecutions for the criminal
statutory offense brought by the Department of
Justice each year for the 15-year period preced-
ing the date of enactment of this Act; and

the mens rea requirement for the criminal
statutory offense.

Report on Criminal Regulatory Offenses.—
Reports.—Not later than 1 year after the date of
enactment of this Act, the head of each Federal
agency described in paragraph (2) shall submit
to the Committee on the Judiciary of the Senate
and the Committee on the Judiciary of the House
of Representatives a report, which shall include—
alist of all criminal regulatory offenses enforce-
able by the agency; and

for each criminal regulatory offense listed
under subparagraph (A)—

the potential criminal penalty for a violation of
the criminal regulatory offense;

the number of violations of the criminal regula-
tory offense referred to the Department of Jus-
tice for prosecution in each of the years during
the 15-year period preceding the date of enact-
ment of this Act; and

(iii) the mens rea requirement for the criminal regu-

latory offense.
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Agencies described.—The Federal agencies
described in this paragraph are the Department
of Agriculture, the Department of Commerce,
the Department of Education, the Department
of Energy, the Department of Health and Human
Services, the Department of Homeland Security,
the Department of Housing and Urban Develop-
ment, the Department of the Interior, the Depart-
ment of Labor, the Department of Transportation,
the Department of the Treasury, the Commod-
ity Futures Trading Commission, the Consumer
Product Safety Commission, the Equal Employ-
ment Opportunity Commission, the Export-
Import Bank of the United States, the Farm
Credit Administration, the Federal Communi-
cations Commission, the Federal Deposit Insur-
ance Corporation, the Federal Election Commis-
sion, the Federal Labor Relations Authority, the

Federal Maritime Commission, the Federal Mine

Safety and Health Review Commission, the Fed-
eral Trade Commission, the National Labor Rela-
tions Board, the National Transportation Safety
Board, the Nuclear Regulatory Commission, the

Occupational Safety and Health Review Commis-
sion, the Office of Compliance, the Postal Regula-
tory Commission, the Securities and Exchange

Commission, the Securities Investor Protec-
tion Corporation, the Environmental Protection

Agency, the Small Business Administration, the

Federal Housing Finance Agency, and the Office

of Government Ethics.

Index.—Not later than 2 years after the date of
enactment of this Act—

the Attorney General shall establish a publi-
cally accessible index of each criminal statu-
tory offense listed in the report required under
subsection (b) and make the index available and

freely accessible on the website of the Depart-
ment of Justice; and

the head of each agency described in subsec-
tion (¢)(2) shall establish a publically accessible

index of each criminal regulatory offense listed

in the report required under subsection (¢)(1)

and make the index available and freely acces-
sible on the website of the agency.

Rule of Construction.—Nothing in this sec-
tion shall be construed to require or authorize

appropriations.




