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FATCA Hurts Law-Abiding Americans Living Abroad

Anthony B. Kim and Curtis S. Dubay

n July 1, the Foreign Account Tax Compliance

Act (FATCA) will fully take effect. FATCA is
supposed to reduce tax evasion by making it harder
for tax cheats to abuse tax havens. In practice, how-
ever, FATCA is forcing law-abiding American tax-
payers residing overseas to bear enormous financial
and legal burdens.

Congress should reform FATCA so that it does
not hurt innocent Americans residing and working
overseas. More important, Congress should turn its
full attention to broader tax reform that would help
curtail tax evasion in a more effective way without
resorting to onerous and intrusive regulations such
as FATCA.

Empowering the IRS

FATCA sailed through Congress in March 2010
and was signed into law by President Obama as
part of the Hiring Incentives to Restore Employ-
ment Act.! There was little congressional scrutiny or
debate of its complex details.

Like another ill-considered piece of legislation
enacted that same year (Obamacare), FATCA grant-
ed the IRS a new level of intrusiveness into the lives
of Americans. According to White House talking
points that laid out the blueprint for FATCA:
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[One of the proposals| requires foreign financial
institutions that have dealings with the Unit-
ed States to sign an agreement with the IRS to
become a “Qualified Intermediary” and share
as much information about their U.S. custom-
ers as U.S. financial institutions do, or else face
the presumption that they may be facilitating
tax evasion and have taxes withheld on pay-
ments to their customers.... As part of the Obama
Administration’s budget, the IRS will hire near-
ly 800 new employees devoted to international
enforcement.?

Prior to FATCA, the U.S. had many tax informa-
tion exchange agreements with other countries to
help curb the use of foreign accounts to facilitate tax
evasion.® These agreements require foreign finan-
cial institutions to provide certain information on
customers to the IRS.

FATCA goes much further, requiring foreign
financial institutions—including banks, stock bro-
kers, hedge/pension funds, insurance companies,
and trusts—to report more detailed information to
the IRS about their American customers each year.
Under the legislation, the IRS is granted enhanced
regulatory power in determining, based on its judg-
ment, whether Americans with these accounts have
wrongfully evaded U.S. taxes.

FATCA Hurts Law-Abiding

American Taxpayers Working Overseas
U.S. tax laws are complex by world standards and

highly unusual in their attempt to extend the reach

of the IRS beyond the country’s borders. In the case

of FATCA, the legal burden falls on foreign financial
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institutions with U.S. customers. Those that do not
comply are subject to a variety of serious financial
and legal penalties. FATCA’s costly IRS reporting
requirements and its significant legal and financial
risks make it unprofitable and arduous for foreign
financial companies to serve Americans. Many have
thus been reluctant to work with the IRS in imple-
menting the law.

Others, however, have adopted another strat-
egy for avoiding FATCA: simply denying service to
American customers. In fact, some institutions have
already closed the pre-existing accounts of their
American clients.* Lack of access to financial servic-
es has made it extremely difficult for Americans liv-
ing and working abroad to conduct even rudimenta-
ry financial tasks such as cashing their paychecks.®

Not so surprisingly, a recent poll reveals that
almost 70 percent of them have considered giving
up their U.S. citizenship because of FATCA.® In fact,
many of them already have. In 2013 alone, 3,000
Americans living overseas voluntarily gave up their
citizenship—a 221 percent rise from the 993 people
who gave up American citizenship in 2012.”

Democrats Abroad, “the official arm of the Demo-
cratic Party for US citizens living outside the United
States and its territories,” summarized:

Congress passed FATCA to bring an end to ille-
gal tax avoidance by Americans in the US who
use overseas financial accounts to secret untaxed

earnings out of the country. But Congress did not
fully anticipate the impact [FATCA] would have
on overseas Americans and we, therefore, are
now burdened with a tax reporting obligation
that treats us like suspected tax cheats and money
launderers.... [We] Americans living abroad now
find our financial lives exposed to a degree of scru-
tiny—under threat of severe penalties, fines and
even imprisonment—to which Americans living
stateside are not subjected. Implicit in this strin-
gent reporting regulation is the unfair and unjus-
tified suspicion that Americans living abroad are
tax cheats and/or money launderers, which clearly
the vast majority are not.®

Time to Reform FATCA

Reducing tax evasionis alaudable goal,and FATCA
may reduce it somewhat. Only time will tell by how
much. However, whatever reduction it achieves is
coming at a significant cost that could far outweigh
the potential benefits. Even IRS commissioner John
Koskinen realizes the unfair burden FATCA puts on
law-abiding American expatriates. He recently indi-
cated that the IRSis looking to make it easier for them
to comply with FATCA. That could be a big improve-
ment if the IRS follows through in a timely manner.’

Congress should reform FATCA’s heavy-handed
approach to tax enforcement now to lessen the bur-
den it is imposing on Americans living abroad and
to prevent it from becoming an even bigger problem
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as it goes further into effect—one that runs the very
realrisk of exposing law-abiding Americans working
overseas to greater IRS exploitation and targeting.
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