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While significant criticism is rightfully direct-
ed to the Environmental Protection Agency 

(EPA) on issues such as greenhouse gas (GHG) regu-
lation, Congress itself is to blame for not reasserting 
its lawmaking power over an agency that is supposed 
to be implementing the will of Congress, not the will 
of the agency.

Through the appropriations process, Congress 
can rein in the EPA and its overreach. This power 
of the purse is a critical check that Congress has on 
agency power. If Congress is concerned about the 
actions that the EPA is taking, then Congress needs 
to stop spending the money that makes it possible 
for EPA to take these actions.

The following are just three of the major issues that 
Congress should address through appropriations.

1. Greenhouse Gas Regulation
The EPA continues to push an aggressive global 

warming agenda, as evidenced by its new proposed 
regulations1 to control GHG emissions from exist-
ing power plants.2 The EPA is using the regulatory 
process to require GHG emission reductions even 
as Congress has been unwilling to take such drastic 
actions, such as through cap-and-trade legislation. 
This is despite the fact that drastic reductions in 

carbon dioxide emissions would have no meaning-
ful impact on global temperatures.3

Many Members of Congress properly criticize 
the EPA for its overreach with GHG regulations, but 
Congress needs to take action to stop these regula-
tions and ultimately clarify that GHGs are not cov-
ered under the Clean Air Act. Through the regula-
tion of GHGs, the EPA can touch upon almost every 
facet of Americans’ lives, because GHGs emissions 
come from most energy use. On an issue of this mag-
nitude, elected and accountable legislators—not gov-
ernment bureaucrats—should be making the deci-
sion whether or not to regulate GHGs.

Recommendation: Congress should prohibit 
all agencies, including the EPA, from regulating 
GHGs and prohibit funding for implementation and 
enforcement of GHG regulations.

2. New Ozone Standard
Ozone (i.e., ground-level ozone) is the primary 

component of smog. The EPA has set standards, 
known as the National Ambient Air Quality Stan-
dards, for six major pollutants, including ozone. 
Every five years, the EPA is required by law to review 
and, if appropriate, revise these standards.

In 2008, the EPA issued an ozone standard of 75 
parts per billion (ppb). Before five years had even 
elapsed, the EPA was at work again on trying to 
make the standards more stringent.4

The EPA was considering a new standard of as low 
as 60 ppb. According to the EPA, a 60-ppb standard 
would have cost as much as $90 billion per year.5 
Ultimately, the EPA decided on a 70-ppb standard 
for its draft final rule, but in 2011, President Obama 
directed the agency to not move forward with a 
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new standard. Now, though, the EPA is expected to 
release a new standard as early as December 2014 
that could be as low as 60 ppb.6

The costs of such a stringent and unwarranted 
standard could be devastating. Even the EPA’s own 
estimates of $90 billion a year are shocking. The 
National Association of Manufacturers (NAM) com-
missioned a new study7 by NERA Economic Con-
sulting that found a 60-ppb standard would:

nn Reduce gross domestic product by $270 billion 
per year on average over the period from 2017 
through 2040,

nn Result in an average annual loss of 2.9 million 
job-equivalents8 through 2040, and

nn Impose $2.2 trillion in compliance costs from 
2017 through 2040.

According to NAM, this would make the ozone 
standard the costliest regulation in United States 
history.9

Based on EPA data for the three-year period 
from 2010 to 2012, 31 percent of the 698 counties 
with ozone monitors would fail to meet the current 
75-ppb ozone standard. If the standard were low-
ered to 60 ppb, 93 percent of counties with ozone 
monitors would fail to meet this standard.10
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The EPA is chasing marginal benefits in air qual-
ity at great cost to the American people.11 Chang-
ing the standard again is premature, as the existing 
standards have not even been fully implemented. 
Furthermore, a 60-ppb standard may be impossible 
to meet because background levels in some areas of 
the country have been found to regularly exceed 60 
ppb.12 Moreover, concentration levels of ozone have 
already decreased by 25 percent from 1980 to 2012, 
and the average number of high ozone days per mon-
itor in a year has decreased by 75 percent.13

Recommendation: Congress should pro-
hibit funding for the implementation of any new 
ozone standard.

3. “Waters of the United States” 
Proposed Rule

The EPA, along with the Army Corps of Engi-
neers, has for decades tried to expand its authority 
under the Clean Water Act (CWA). Property owners 
may be subject to the requirements of the statute, 
including having to secure permits prior to taking 
actions that may impact covered waters. Therefore, 
determining what waters are covered is central to 
the scope of the EPA’s authority.

In April, the EPA and the Corps published a pro-
posed rule that would define what waters are cov-

ered.14 The CWA covers “navigable waters.” This 
term is further defined as “the waters of the United 
States, including the territorial seas.”15

In defining “waters of the United States,” the EPA 
is going well beyond the existing regulations. For 
example, the new rule would regulate all ditches—
including man-made ditches—except in narrow cir-
cumstances and cover tributaries that have ephem-
eral flow, such as depressions in land that are dry 
most of the year except when there is heavy rain.

This water (and land) grab is an attack on prop-
erty rights. Private property owners would need 
to obtain permits from the federal government far 
more often than they already do now when seeking 
to use and enjoy their land. There has been wide-
spread opposition to the rule from everyone from 
farmers to counties, which are concerned that the 
rule will impose costly new requirements on them.

The proposed rule also undermines the principle 
of cooperative federalism that is supposed to govern 
the CWA.16 States play a central role in the imple-
mentation of the CWA. Through this proposed rule, 
the EPA and the Corps would be usurping state and 
local power. States, local governments, and private 
property owners are better positioned to address 
their unique clean water needs than the feder-
al government.
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Recommendation: Congress should prohibit 
funding for the implementation of this proposed 
rule. The House Interior and Environment appro-
priations bill that passed out of the Appropriations 
Committee includes a provision that would prohibit 
funding for the rule.17

Get Control of Lawmaking
Under the U.S. Constitution, Congress has the 

lawmaking power. Yet, for all practical purposes, 
Congress has given much of this power away to agen-
cies such as the EPA.

While unreasonable agency interpretations of 
laws and judicial rubberstamping of those interpre-

tations exacerbate the problem, one way to regain 
control of lawmaking—and to prevent bad policy 
from being implemented without accountability 
from voters—is for Congress to use the power of 
the purse. Ultimately, the buck should stop with 
Congress when bad environmental regulations are 
developed. After all, Congress gave the EPA the reg-
ulatory power in the first place and should rein in the 
agency when it proposes bad or unauthorized policy.
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