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Congress Should Continue to Oppose
Arms Trade Treaty As It Enters Into Force

Ted R. Bromund, PhD

n December 24, 2014, the UN. Arms Trade

Treaty (ATT) will enter into force. Treaty sup-
porters claim that the ATT, which the U.S. has
signed but not ratified, will then become interna-
tional law, implying that it will apply to the U.S. In
fact, the treaty will be binding only on those nations
that have ratified it. Congress should therefore con-
tinue to oppose ratification of the ATT and ensure
that it is not implemented before it passes through
the entire U.S. treaty process.

The ATT Enters Into Force

Under Article 22 of the ATT, the treaty will enter
into force 90 days after it is ratified by its 50th
national signatory. The ATT secured its 50th rati-
fication on September 25 and will therefore enter
into force on December 24. As of December 18, the
treaty had been ratified by 55 nations. All but 16 of
the ratifications are from Europe or small, impover-
ished islands. With the exception of Australia, Japan,
Mexico, New Zealand, and Nigeria, the treaty has no
support from major nations outside Europe. Nor has
it been ratified by any of the world’s genuinely irre-
sponsible arms exporters.

This paper, in its entirety, can be found at
http://report.heritage.org/ib4322
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When in Force, ATT Will Not
Bind the U.S.

Treaty supporters argue, in the words of the Ger-
man Mission to the U.N,, that when the ATT enters
into force, it will be “alegally binding treaty that will
regulate the international arms trade by establish-
ing universal criteria for the export and import of
arms.” Rachel Stohl, Senior Associate at the Stim-
son Center, similarly asserts that the ATT is “the
first global legally binding treaty that will regulate
the cross-border trade in conventional arms.”?

By using this language, the treaty’s advocates are
asserting either that the ATT is directly binding on
the U.S. or that the ATT is customary international
law (CIL) and is therefore binding on the U.S. because
it represents the well-established practice of nations.
In either case, their strategy is to pressure the U.S.
into compliance with the ATT but to short-circuit the
Senate’s responsibility for providing advice and con-
sent on treaties. As Rebecca Peters of the Internation-
al Action Network on Small Arms, a treaty advocate,
puts it, “countries tend to move towards compliance
[with treaties they have not ratified]...because of peer
pressure but also market pressure.”® Treaty advo-
cates seek to foment and build that pressure.

This strategy was not invented simply to advance
the ATT. The left dislikes the U.S. treaty process
because it believes that this process has blocked U.S.
ratification of the treaties they support. It has there-
fore increasingly sought ways to bring the U.S. into
compliance with these treaties that evade the U.S. pro-
cess. As it became obvious that the Senate was unlike-
ly to approve the ATT, it was predictable that the left
would adopt its favorite strategy of seeking to impose
this treaty on the U.S. without securing the consent of



http://www.heritage.org

ISSUE BRIEF | NO. 4322
DECEMBER 18, 2014

the elected representatives in the Senate. In the com-
ingyears, treaty advocates will continue to pursue this
strategy with steadily greater focus and energy.

But no nation can be bound by a treaty to which it
hasnotexplicitly consented: The ATT is binding only
on nations that have ratified it. Nor does the ATT
represent well-established practice: An overwhelm-
ing majority of the world’s nations have not ratified
the ATT, and many of the nations that have ratified
it are in practice incapable of fulfilling its require-
ments. It is therefore not CIL. The ATT’s entry into
force thus has no legal implications for the U.S., and
the U.S. should not be pressured into applying a trea-
ty that the Administration has not even submitted
for consideration by the Senate.

Actions of Treaty Signatories
Demonstrate ATT’s Failure

Itiscommonly held that nations are obliged to avoid
defeating the object and purpose of a treaty they have
signed but notyetratified. The Administration accepts
that this obligation applies to the ATT.* Diplomats from
other nations are even more insistent, to the point of
implying that Senate ratification is a mere procedural
hurdle: The Foreign Minister of Finland, for example,
has stated that “we expect the U.S. to abide by the Trea-
ty even if ratification will take some time.”®

Asthe American Law Institute states, however, “it
is often unclear what actions would have...[the] effect”
of defeating the object and purpose of a treaty.® Fur-
thermore, the policies of leading ATT signatories,
including the U.S., demonstrate that they do not rec-
ognize that this obligation has any force in practice.

In September, Germany announced that it would
arm Kurdish fighters.” France is rumored to be arm-
ing Syrian rebels. In the U.S., the Administration sup-
ported language in the National Defense Authoriza-
tion Act (NDAA) to waive human rights requirements
for arms recipients in Iraq and Syria.® All of these
nations have signed the ATT, but all of these actions
are prima facie violations of the ATT and of the sup-
posed requirement not to defeat its object and pur-
pose. These actions also demonstrate that the ATT, if
seriously applied, would—contrary to the Adminis-
tration’s claims—constrain U.S. foreign policy.’

For their part, treaty advocates campaign against
U.S. actions by opposing the NDAA provisions on the
grounds that they violate the ATT while ignoring the
massive Iranian transfer of arms to the Syrian regime
and to Islamist terrorist groups that attack Israel. Instead,
the advocates irrelevantly protest British arms sales
to Israel and South Korean tear gas sales to Turkey.®

The advocates, though, are most excited about the
prospect that the People’s Republic of China (PRC)
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may sign the ATT." What they fail to realize is that
the PRC will sign only ifitis certain that the ATT will
not constrain it in any way. The actions of Germany,
France, and the U.S. have provided that assurance: In
future, complaints about PRC violations of the ATT
will be met by a Chinese retort that it is supporting
internationally recognized governments and is, in
any case, only following the West’s example. In short,
PRC signature of the ATT will merely confirm what
is already obvious: The ATT will be used primarily to
pressure the U.S., Israel, and Britain.

Continued Congressional Action Vital

The ATT has done nothing to impede the irre-
sponsible portions of the arms trade, and its demo-
cratic signatories have wisely demonstrated that
they will ignore it when vital interests are at stake.
But it is still dangerous because it is being driven for-
ward behind closed doors by nations and activists
that want to expand the scope of the treaty in ways
the United States cannot accept.

The Senate, led by Jerry Moran (R-KS) and Joe
Manchin (D-WV), and the House of Representa-

tives, led by Mike Kelly (R-PA) and Collin Peterson
(D-MN), have repeatedly warned the Administra-
tion that the ATT is unacceptable.'? Congress also
has repeatedly banned the expenditure of funds to
implement the ATT, most recently in the Consolidat-
ed and Further Continuing Appropriations Act, 2015.

As the ATT enters into force, Congress should
be aware both that the U.S. has no new obligations
under it and that the Administration has demon-
strated that it will not respect the ATT’s object and
purpose when this would be inconvenient. Above all,
it should continue to oppose ratification of the ATT
and should hold hearings to ensure that its funding
bans are respected and that the U.S. is not slowly
pressured into compliance with the ATT as the activ-
ists desire.

—Ted R. Bromund, PhD, is Senior Research Fellow in
Anglo-American Relations in the Margaret Thatcher
Center for Freedom, of the Kathryn and Shelby Cullom
Davis Institute for National Security and Foreign
Policy, at The Heritage Foundation.
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