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Abstract

The Heritage Foundation and others have criticized the modern-day
phenomenon known as “overcriminalization,” the neologism given to
the overuse and misuse of the criminal law. While some claim that the
critics of overcriminalization are making a mountain out of a molehill,
numerous respected individuals and organizations believe that over-
criminalization is sufficiently widespread that it merits Congress’s
attention and remediation. Indeed, overcriminalization undeniably
is a serious problem in every case in which it occurs because, as the
Rev. Martin Luther King, Jr., wrote in his famous letter from the Bir-
mingham jail, “Injustice anywhere is a threat to justice everywhere.”
Congress should adopt reasonable remedies to prevent injustices
from reoccurring.

he Heritage Foundation and others have criticized the modern-

day phenomenon known as “overcriminalization,” the neolo-
gism given to the overuse and misuse of the criminal law.> Those
criticisms have taken several forms: Legislatures pass too many
statutes creating crimes (especially federal offenses); legislatures
too frequently empower administrative agencies to define crimes or
otherwise “fill in the blanks” in laws that can be enforced through
the criminal process; legislatures too often define offenses with
inadequate mens rea or scienter (“guilty mind”) requirements; and
legislatures too often increase penalties for existing crimes simply
to make it look as though they have done something to reduce crime.?

Some claim that the critics of overcriminalization are making a
mountain out of amolehill.* The criminal justice system has expand-
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ed its reach over time as new social and economic
concerns justify new forms of regulation and new
justifications emerge for using the criminal process
to enforce different regulatory regimes. That expan-
sion creates the possibility that certain individual
prosecutions may be unjustified. If the number of
instances of overuse or abuse of the criminal process
is small, however, the problem may not be as large a
concern as critics of overcriminalization claim.

At first blush, statistics seem to support the
argument that critics of overcriminalization are
overstating the extent of the problem. More than
90 percent of recent federal prosecutions were for
crimes not subject to any overcriminalization criti-
cism. The U.S. Sentencing Commission noted that
in 2012, 32.2 percent of all federal criminal pros-
ecutions were for immigration law violations, 30.2
percent were for controlled substance crimes, 10.5
percent were for fraud, 9.8 percent were for fire-
arms violations, 3.5 percent were for non-fraud
white-collar crimes, 2.4 percent were for child por-
nography offenses, and 1.7 percent were for larceny
cases.” The “Other” category is just 9.7 percent and
includes traditional crimes such as assaults on fed-
eral officials. The result, the argument concludes, is
that there is little room left for an overreaching fed-
eral criminal justice system.

That argument, while facially
is unpersuasive.

reasonable,

The Only Party That Could Know
the Full Extent of Overcriminalization—
the U.S. Justice Department—Cannot
Be Expected to Collect Examples of
Its Own Unjust Prosecutions
The extent of the problem is difficult to determine
and may be worse and more insidious than some
might think. No agency in the legislative, executive,
or judicial branches collects statistics about over-
criminalization. Neither the U.S. Sentencing Com-
mission nor the Federal Judicial Conference has the
charter to identify all cases of unjust prosecutions,
and the individual members of the federal bench lack
the ability to collect such data on a nationwide basis.
The U.S. Department of Justice, of course, has
no interest in identifying instances in which it or
one of the U.S. Attorney’s Offices should not have
brought criminal charges against someone. This is
true for two simple reasons: (I) Many overzealous
prosecutors might not acknowledge or even recog-

nize instances of overcriminalization, and (2) even
if they did, they might not highlight them because
doing so would embarrass the Attorney General and
individual U.S. Attorneys who had the authority to
prevent any such prosecutions.b

Notable Examples of Injustices
There are several prominent examples of the mis-
use of the criminal justice system.

m Abner Schoenwetter, for example, spent six years
in a federal prison for importing Honduran lob-
sters that were packed in plastic—as opposed to
cardboard—boxes and for supposedly violating a
Honduran regulation (later declared invalid by
the Honduran Attorney General) that made his
lobsters marginally too small.

m The federal government pursued a criminal
investigation of the Gibson Guitar Company for
importing wood for guitar frets that allegedly
was exported illegally from India and Madagas-
car in violation of those nations’ laws—which, in
the case of Madagascar, were not even written in
English. In other words, the federal government
claimed that Gibson Guitar was guilty of a federal
crime in this country because it did not know the
law of a foreign nation.

m Lawrence Lewis, a building engineer, wound
up charged with a felony and pleaded guilty to a
misdemeanor for following the procedure he had
been instructed to use to clean up toilet overflows
at a military retirement home that, totally unbe-
knownst to him, wound up shunting the refuse
into the Potomac River.’

Prosecutions such as these deprive the criminal
law of the respect it needs to secure public support.
That is particularly true if, as social science suggests,
people generally follow the law if they respect it, not
because they fearit.®

Each Injustice Matters

The argument that the concern with overcrim-
inalization is overstated essentially reduces to
claiming that because more than 90 percent of fed-
eral prosecutions are for classic federal crimes, over-
criminalization is not a problem. These isolated
instances of injustice, the argument goes, do not jus-
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tify the commitment of time and effort necessary to
fundamentally re-examine the criminal law:

There may be one or two extreme cases here
and there where a prosecutor has exercised poor
judgment and has charged someone who may
have technically violated a regulatory law, but
truly is morally blameless, utterly contrite, and
completely harmless. A few mistakes here and
there, however, do not justify tarring the entire
criminal process or treating every police officer
as amodern-day Inspector Javert.’

That defense of the status quo, however, is incon-
sistent with the long-standing axiom, drawn from
the Bible,'° that “It is better that ten guilty men go
free than that one innocent man be convicted.”
As the Rev. Martin Luther King, Jr.,, wrote in his
famous letter from the Birmingham jail, “Injustice
anywhere is a threat to justice everywhere.” Soci-
ety should not ignore known injustices just because
they may be few in number. Rather, society should
correct such errors, especially when their number is
small, because we can no longer, and should not have
to, rely on the clemency process to rectify them.!?

Numerous Respected Individuals
and Organizations Are Troubled by
the Injustices of Overcriminalization
Alarge and growing number of highly respected
figures believe that overcriminalization in fact is
a serious problem. Former senior Justice Depart-
ment officials have been vocal critics of overcrim-
inalization.”® An American Bar Association task
force created to examine the issue released areport
denouncing this phenomenon."* Numerous mem-
bers of the academy have written about the prob-
lem."” Several law schools have held symposia to
highlight the issue.'® The media have expressed
interest in the problem.” The House Judiciary
Committee not only has held hearings on over-
criminalization,'® but also has chartered a task
force to examine this matter.”” Organizations from
across the political spectrum—The Heritage Foun-
dation and the ACLU, the Manhattan Institute and
National Association of Criminal Defense Lawyers,
the Texas Public Policy Foundation and Families
Against Mandatory Minimums—that ordinarily
do not hold the same public policy views all oppose
overcriminalization.?°

This widespread concern, voiced by important
figures in the policymaking process representing
very different viewpoints, justifies the belief that
the problem is a systemic flaw in the criminal justice
system and is not limited to isolated instances of leg-
islative or prosecutorial overreaching.

Congress Should Act
Now—Before the Federal Criminal
Code Grows Even Further

The increasing use of criminal laws as regula-
tory penalties amplifies the risk that people, espe-
cially those who own or manage small businesses,
may be deterred from pursuing legitimate activi-
ties due to the fear that they could commit a crime
by unwittingly crossing one of the many obscure
lines drawn by statutes, regulations, and ordinances.
As Professor Douglas Husak has noted, among the
harms caused by a large, prolix criminal code are

“the freedom-limiting, anxiety-producing, and guilt-
inducing effects the criminal law may have on those
who take its demands seriously, even apart from the
threat of punishment.”*

The criminal law serves a reasonable purpose
when it deters individuals from approaching the line
between lawful and illegal conduct—if the activity
being regulated is inherently dangerous and the tort
system cannot serve its traditional compensatory
and deterrent functions.?” Yet the criminal law often
is used not as a necessary substitute for the tort sys-
tem or as a means of enforcing traditional notions of
blameworthy conduct, but as a means of protecting
some favored interests over others.*®

The public is ill-served when the criminal law is
used to reduce competition rather than to promote
it.2* Cases where parties are deterred from socially
beneficial activities will not show up in reported
decisions discussing overcriminalization because,
by definition, the affected parties will have avoided
taking the risk of criminal prosecution. But it is pre-
cisely because the criminal law can have an over-
broad deterrent effect that Congress should not wait
until this problem worsens before remedying it.?

Conclusion

The only party with the ability to produce statis-
tics on the prevalence of overcriminalization is the
Justice Department, and, realistically speaking, it
cannot be expected to collect accurate or complete
statistics illustrating how often it has unjustifiably
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filed criminal charges. But the absence of proof is
not proof of the absence of this problem. Numerous
respected individuals and organizations, including
several former high-level Justice Department offi-
cials, believe that overcriminalization is sufficiently
widespread that it merits Congress’s attention and
remediation. It also is clear that overcriminalization
has occurred in particular cases because of flaws in
criminal statutes.

Overcriminalization undeniably is a serious prob-
lemin every case in which it occurs. Congress should
get to the bottom of this problem and adopt reason-
able remedies to prevent injustices from reoccurring.

—Paul J. Larkin, Jr., is Senior Legal Research
Fellow in the Edwin Meese III Center for Legal and
Judicial Studies at The Heritage Foundation. Yaniv
Nahon and Morgan Bennett, members of the Young
Leaders Program at The Heritage Foundation,
provided valuable research assistance for this paper.
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