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llowing physician-assisted suicide (PAS) would
be a grave mistake for four reasons, as explained
in a Heritage Foundation Backgrounder, “Always
Care, Never Kill.”! First, it would endanger the weak
and vulnerable. Second, it would corrupt the prac-
tice of medicine and the doctor-patient relationship.
Third, it would compromise the family and intergen-
erational commitments. And fourth, it would betray
human dignity and equality before the law. Instead
of helping people to kill themselves, we should offer
them appropriate medical care and human presence.
This Issue Brief focuses on how purported safe-
guards in PAS are ripe for abuse. Even if one were to
accept an argument for PAS on the basis of autono-
my and compassion, one would be forced to conclude
that neither value is sufficiently protected in laws
that have been enacted in several states and in cur-
rent bills that would authorize it in additional juris-
dictions. One of the greatest concerns is that autono-
my will be violated and people pressured or coerced
into killing themselves.

The Purported Safeguards in Physician-
Assisted Suicide Laws

The District of Columbia’s Death With Dignity
Act of 2015 would authorize physicians to prescribe
deadly drugs to patients.? This act is substantially
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similar to the laws passed in Oregon, Washington,
and Vermont and others pending in various juris-
dictions.? None of the purported protections offered
in the bill are sufficient; the experience with PAS to
date shows that all will prove ineffective. Professor
Alexander Capron, a leading health lawyer, has con-
cluded that the Oregon safeguards are “largely illu-
sory.”™ So, too, are those in the DC proposal.

The DC bill states that to receive a physician’s
assistance in suicide, the patient must make two
oral requests, separated by 15 days, to a physician
of the patient’s choice. Before the second request,
the patient must also make a written request, no
less than 48 hours before the lethal drugs are pre-
scribed or provided. This written request must be
witnessed by two individuals, neither of whom may
be the physician and only one of whom may be relat-
ed to the patient, stand to inherit upon the patient’s
death, or be an owner or employee of a health care
facility where the patient is residing. The witness-
es must attest that the patient is capable and act-
ing voluntarily.

Likewise, the chosen physician must judge the
patient to be capable and acting voluntarily and that
the patient will likely die within six months. Then
the physician refers the patient to a consulting phy-
sician who must verify these judgments.

Why the Purported Safeguards
Are Insufficient

Despite the purported safeguards, this system is
ripe for abuse. One of the witnesses may be a fam-
ily member with a financial or emotional incentive
to see the patient die, and the other may simply be
a friend willing to affirm that judgment. Patients or
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their more powerful guardians could shop around
for a doctor who is willing to make the judgment
that they are capable, acting freely, and likely to die
within six months.

Moreover, the bill does not specify whether death
need be likely with medical treatment or without.
As a team of physicians has noted, “Deciding who
should be counted as ‘terminally ill’ will pose such
severe difficulties that it seems untenable as a crite-
rion for permitting physician-assisted suicide.””

Of course, there is no reason to assume that
all doctors will seek to make a serious diagnosis,
because a patient can shop around for a compliant
physician. Richard Doerflinger notes that Com-
passion and Choices (C&C), formerly known as the
Hemlock Society and one of the advocacy groups
pushing for assisted-suicide laws nationwide, keeps
alist of “friendly” doctors:

The doctors who declare patients qualified for
assisted suicide are not randomly selected. C&C
has boasted of its direct involvement in the vast
majority of such cases in Oregon, as it has its
own list of doctors who are willing and able to
get patients around any pesky “safeguards.” If
the patient’s own physician, or the next physi-
cian, discovers a disorder such as depression, the
patient can simply shop around to find one who
won’t care (or just call C&C in the first place).®

Such shopping around for doctors claimed
the life of Helen, a woman in Oregon. Judge Gor-
such recounts:

Helen was a breast cancer patient in her mid-
eighties when the Oregon law went into effect.
Helen’s regular physician refused to assist in her

suicide; a second doctor was consulted but also
refused, on the stated ground that Helen was
depressed. At that point, Helen’s husband called
Compassion in Dying. The medical director of
the group spoke with Helen and later explained
that Helen was “frustrated and crying because
she felt powerless.” Helen was not, however, bed-
ridden or in great pain... The Compassion in
Dying employee recommended a physician to
Helen. That physician, in turn, referred Helen to
aspecialist (wWhose specialty is unknown), as well
as to a psychiatrist who met Helen only once. A
lethal prescription was then supplied.’

Remarkably, the DC bill provides explicit pro-
tections for doctors to engage in such judgments
by providing immunity from liabilities: “No person
shall be subject to civil or criminal liability or pro-
fessional disciplinary action for: (A) Participating
in good faith compliance with this act.” Doerfling-
er explains:

“Good faith” is the loosest of legal standards,
much weaker than the negligence standard phy-
sicians are generally held to. Instead of meeting
the objective standards for what doctors should
know, a doctor need only say that he sincerely
didn’t know that he failed to live up to them.®

The political left is ordinarily quite opposed
to tort reform or medical malpractice limitations,
yet here they explicitly support them. Doerfling-
er concludes:

So, in a matter of literal life and death, standards
are much lower than anywhere else in law or med-
icine. You’re likely to be seen as terminal (hence a
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candidate for assisted suicide) if the doctor feels
that you are, or thinks that you could become so
without treatment. If you take the lethal drugs in
a few weeks based on that prediction, there is, of
course, no chance to prove him wrong.’

The disability-rights group Not Dead Yet agrees:

[1]t cannot be seriously maintained that assisted
suicide laws can or do limit assisted suicide to
people who are imminently dying, and volun-
tarily request and consume a lethal dose, free of
inappropriate pressures from family or society.
Rather, assisted suicide laws ensure legal immu-
nity for physicians who already devalue the lives
of older and disabled people and have significant
economic incentives to at least agree with their
suicides, if not encourage them, or worse."°

Moreover, there are no protections relating to
the time when the lethal drugs are taken. Once the
requirements are met, a doctor may prescribe the
deadly drugs and send the patient home to self-
administer them. The DC bill, like the state bills,
provides no safeguards to ensure that the patient is
mentally competent when he or she takes the drugs
and is not being pressured to do so. The lack of any
legal protections ensuring autonomy at the time the
lethal choice is made led Judge Gorsuch to ask: “How
does it serve the putative goal of autonomous patient
decision making to set up a regime that allows peo-
ple to commit suicide without considering wheth-
er they are, in fact, acting freely, competently, and
autonomously at the time of suicide?”"!

Conclusion

The purported safeguards in PAS are ripe for
abuse. Neither autonomy nor compassion is suf-
ficiently protected in laws that allow PAS. A fam-
ily member or friend who might benefit financially
from the death of a patient may act as a witness that
the patient is voluntarily requesting the lethal pre-
scription, and doctors who support the ideology of
death and have never before met the patient (or the
patient’s family) can judge the patient to be “quali-
fied” under the law. Finally, at the time of admin-
istering the deadly drug, there are no safeguards
to ensure voluntariness or competence or to guard
against coercion. Such a measure woefully fails to
protect autonomy.'

Instead of helping people to kill themselves, we
should offer them appropriate medical care and
human presence. We should respond to suffering
with true compassion and solidarity. Doctors should
help their patients to die a dignified death of natural
causes, not assist in killing. Physicians are always to
care, never to kill.*3
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The Heritage Foundation.
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