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Achieving Resolution in the Southeast Asian Migrant Crisis

Olivia Enos

ore than 4,800 Rohingya and Bangladeshi

migrants have landed on the shores of Malay-
sia, Indonesia, Burma, and Thailand over the past
several weeks.! The United Nations Refugee Agen-
cy (UNHCR) estimates that as many as 2,000 addi-
tional migrants may still need to be rescued.? While
many migrants have safely reached shore, their jour-
ney is far from over.

Even after the migrant crisis exits the news cycle,
the restitution and rehabilitation of migrants, pros-
ecution of smugglers and traffickers, and fates of vic-
tims will remain undecided. Regardless of whether
migrants are classified as “smuggled,” “trafficked,”
‘refugees,” “asylum seekers,” “economic migrants,”
or a mix of classifications, the crisis is severe and in
need of urgent resolution. In order to ensure resolu-
tion, the U.S. must work with the UNHCR and part-
ner countries in Southeast Asia to identify, process,
and resettle or repatriate migrants according to rec-
ognized international standards.

1 »

Human Trafficking vs.
Human Smuggling

The boat crisis, however grave, is not a cut-and-
dried case of human trafficking. Many migrants are
smuggled willingly. The distinction between human

This paper, in its entirety, can be found at
http://report.heritage.org/ib4420

The Heritage Foundation

214 Massachusetts Avenue, NE
Washington, DC 20002

(202) 546-4400 | heritage.org

Nothing written here is to be construed as necessarily reflecting the views
of The Heritage Foundation or as an attempt to aid or hinder the passage
of any bill before Congress.

trafficking and human smuggling is not inconsequen-
tial and hasverysignificant legal ramifications. Which
type of assistance victims receive, how traffickers or
smugglers are prosecuted, and under whose jurisdic-
tion they are prosecuted and rehabilitated are largely
contingent on whether they are determined to be vic-
tims of trafficking or smuggled migrants.

The United Nations Office on Drugs and Crime
(UNODC) defines migrant smuggling as “the pro-
curement, in order to obtain, directly or indirectly, a
financial or other material benefit, of the illegal entry
of a person into a State Party of which the person is
not anational or a permanent resident.”® A smuggled
migrant will usually pay a smuggler a sum of money
to be transported from one country to another.

The State Department defines trafficking in per-
sons as “the act of recruiting, harboring, transport-
ing, providing, or obtaining a person for compelled
labor or commercial sex acts through the use of force,
fraud, or coercion.™

Human trafficking is distinguished from human
smuggling in several ways:

= Human trafficking requires the use of force,
fraud, or coercion. At some point in the pro-
cess, a person must be deceived through the use
of force, fraud, or coercion to be considered a vic-
tim of trafficking. If the victim is under age 18
and trafficked into sexual exploitation, consent
is not relevant because the victim is deemed too
young to grant consent. A smuggled migrant, on
the other hand, always consents, at least initially.

= Human trafficking  produces profit
through exploitation.® Smugglers generate a
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profit through the fees they receive from smug-
gled migrants. Traffickers generate a profit by
exploiting a victim—generally through forced
labor or sex trafficking.

= Trafficked persons are always victims of
crime. Smuggled migrants do not always experi-
ence violence or have a crime perpetrated against
them. Exploitation of trafficked persons always
constitutes a crime.

m A person can be considered a victim of traf-
ficking even if he never crosses an interna-
tional border.° Smuggled migrants always cross
an international border and illegally enter a for-
eign country in contravention of the law. Victims
of trafficking can be trafficked in their neighbor-
hood, state, or country.

There are different legal structures that govern
the treatment of trafficking victims as opposed to
smuggled migrants, and different legal consequenc-
es for traffickers than for smugglers.” Since smug-
gled migrants are considered illegal immigrants,
their complicity in a crime is usually addressed
under domestic immigration, organized crime, or
corruption laws, which vary according to country.

By contrast, trafficking victims receive legal pro-
tection and traffickers are prosecuted under anti-
trafficking laws.

Migrant Crisis in Southeast Asia:
Human Trafficking or Human Smuggling?

The current crisis involves two groups: Bur-
ma’s Muslim minority, the Rohingya, and Bangla-
deshi citizens. Due to the ongoing persecution of
the Rohingya by the Burmese government, many
Rohingya may be eligible for refugee and asylum
status.® However, the majority of Bangladeshis are
deemed economic migrants and can be repatriated
to Bangladesh. In fact, as many as 800 Bangladesh-
is are registered to return to their home country.’
It has been suggested, however, that many sea-far-
ing Bangladeshi migrants later became victims of
trafficking—promised equitable work abroad and
later trafficked after fees for travel were altered and
migrants were exploited for labor.'®

Most Rohingya living in Burma today were born
there, but discriminatory laws prohibit them from
enjoying the legal privileges of citizenship." Count-
less Rohingya have been forced into camps where
they are deprived of proper food, medical attention,
and access to schooling. The United States Holo-
caust Memorial Museum’s Simon-Skjodt Center for
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the Prevention of Genocide believes that the Rohing-
ya are currently vulnerable to genocide.'*> About
150,000 Rohingya are internally displaced and
another 500,000 are refugees and asylum seekers
living in refugee camps in Bangladesh.”* These fac-
tors form the basis for Rohingya asylum and refugee
claims and raise concerns that many Rohingya are
being been trafficked out of the camps.

Even if the Rohingya are considered refugees or
asylum seekers, and Bangladeshis are considered
economic migrants, each person should be evalu-
ated to determine whether they were victims of
human trafficking.

Some countries in Southeast Asia prefer that the
crisis be labeled a human trafficking problem in the
hopes that they will receive additional international
assistance, and can then possibly seek an upgrade in
their status on the State Department’s Trafficking in
Persons (TIP) report. Other countries prefer the cri-
sis be labeled as smuggling in order to conceal inad-
equaciesin their own anti-trafficking policies. Human
rights organizations are pushing for the migrant crisis
tobe called ahuman trafficking situation because they
believe it will draw greater attention to the already
severe human rights crisis facing the Rohingya.

The reality is that the situation is severe and
urgent regardless of what it is called. It need not be
called human trafficking to garner international
attention, and it should not be called human traffick-
ingifitis not.

Achieving Resolution
in the Migrant Crisis

Solutions to the migrant crisis will have to come,
in large part, from Burma: The government must
address the domestic challenges facing the Rohing-
ya. But a solution will also require other Southeast
Asian countries to mobilize a coordinated response.
The governments of other Southeast Asian coun-
tries will need to:

= Develop a humanitarian action plan to
quickly identify victims of trafficking from
the migrant crisis. While migrants are still at
sea, the goal is to get them to shore and ultimate-
ly save their lives, but after they are rescued, the
truly difficult work begins. Most of the migrants
are likely smuggled, but those who are victims
of trafficking are eligible for special protec-
tions. Southeast Asian nations should not treat
all migrants as victims of trafficking as this will
strain the already limited pool of resources avail-
able to combat human trafficking and deprives
true victims of the restitution and rehabilitation
they deserve. Equally important: Traffickers and
smugglers must be prosecuted for their crimes.

= Evaluate country efforts during the South-
east Asia migrant crisis as a part of the State
Department’s annual review process for
the 2016 Trafficking in Persons report. The
reporting period for the 2015 TIP report closed
in March, but how countries handle the crisis
now should have implications for the 2016 report
rankings.”* State Department officials should
thoroughly review the handling of the crisis and
consider whether current anti-trafficking best
practices were applied and, if so, whether they
were effective.

= Press the Burmese government to recog-
nize Rohingya as citizens. Burma refuses to
acknowledge that its policy toward the Rohing-
ya has exacerbated and, in large part caused, the
migrant crisis. Identification cards—the last
shred of identification afforded to the Rohingya
in Burma—were recently revoked by the Burmese
government. Burma should legalize the Rohing-
ya, especially Rohingya who already legally qual-
ify as citizens."”
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Conclusion

It is crucial that smuggled migrants be distin-
guished from trafficking victims. If all migrants are
treated the same, and smuggled migrants receive the
same legal rights as victims of trafficking, limited
resources designated to combat human trafficking
will be even more strained—thereby denying true
victims of trafficking the resolution they deserve.

The U.S. must encourage partners in Southeast
Asia to acknowledge the severity and complexities of
the migrant crisis, and to use this time to shore up
their anti-trafficking measures.
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