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his week, the House of Representatives is expect-

ed to consider the Safe and Accurate Food Label-
ing Act of 2015, which would prohibit states from
mandating the labeling of genetically engineered
foods, also known as genetically modified or bioengi-
neered food. Neither federal, state, nor local govern-
ments should block consumers from getting infor-
mation on food. However, this is far different than
mandating the labeling of genetically engineered food.

The following questions and answers provide
some background on genetically engineered food,
address whether the labeling of genetically engi-
neered foods should be mandatory, and analyze
whether the federal government should preempt
states on mandatory labeling. This paper does not
address other aspects of the bill.

What Is the Genetic
Engineering of Food?

Forthousands of years, humans have changed the
genetic makeup of their food, including introducing
genes from other species. Genetic engineering is
just one method that humans can use to change the
genetic makeup of food. Since the 1990s, genetical-
ly engineered food has been in the U.S. food supply.
Through the genetic engineering process, scientists
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can more efficiently and precisely introduce desired
traits into a crop plant. The Food and Drug Admin-
istration (FDA) has explained:

Most, if not all, cultivated food crops have been
genetically modified. Data indicate that consum-
ers do not have a good understanding that essen-
tially all food crops have been genetically modi-
fied and that bioengineering technology is only
one of a number of technologies used to geneti-
cally modify crops.?

Is Genetically Engineered Food
Different from Non-Genetically
Engineered Food?

If food has been genetically engineered, this mere-
ly describes the technique by which the food was
developed. Genetic engineering does not necessarily
mean that the particular food will be different from
its traditional counterpart in any material way, such
as in safety or nutrition. If there were material dif-
ferences, the FDA would require this information be
communicated to consumers.® This includes mate-
rial differences that are positive differences, such
as genetically engineered soybeans that are high in
oleic acid, which produces healthier cooking oils.*

Are Genetically
Engineered Foods Safe?

Some individuals are concerned about the safety
of genetically engineered foods, and this concern
should not be ignored. The science should consis-
tently be reviewed, and the best evidence should
inform policy debates.
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According to the Genetic Literacy Project, “Every
major scientific body and regulatory agency in the
world has reviewed the research about GMOs [genet-
ically modified organisms| and openly declared crop
biotechnology and the foods currently available for
sale to be safe.” From the World Health Organiza-
tion to the National Academy of Sciences, there is
wide agreement regarding safety.’

In 2001, discussing the policy it developed in 1992,
the FDA explained:

The 1992 policy does not establish special labeling
requirements for bioengineered foods as a class
of foods. The policy states that FDA has no basis
for concluding that bioengineered foods differ
from other foods in any meaningful or uniform
way, or that, as a class, foods developed by the
new techniques present any different or greater
safety concern than foods developed by traditional
plant breeding.”

The American Medical Association has concluded:

There is no scientific justification for special
labeling of genetically modified foods. Bioengi-
neered foods have been consumed for close to 20
years, and during that time, no overt consequenc-
es on human health have been reported and/or
substantiated in the peer reviewed literature.®

Why Do Scientists
Genetically Engineer Food?

Genetically engineered food has incredible ben-
efits and potential. Genetically engineered crops
have helped farmers by reducing production costs
and byleading to higher yields.” The genetically engi-
neered Rainbow papaya helped to save the papaya
industry in Hawaii when it was being devastated
by the papaya ringspot virus.'® Genetically engi-
neered crops can improve the nutritional value of
foods and can help developing countries to feed their
starving populations.
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A great example of this potential is Golden Rice.
In 1999, rice was genetically engineered to produce
beta-carotene, which is critical for the human body
in producing Vitamin A." Golden Rice was developed
to address the critical public health problem plaguing
millions of children and pregnant women across the
world who suffer from Vitamin A deficiency. Accord-
ing to the World Health Organization, “An estimat-
ed 250,000 to 500,000 vitamin A-deficient children
become blind every year, half of them dying within
12 months of losing their sight.”*> Golden Rice has the
potential to address this tragic problem.

Does the Public Have a Right
to Know Whether Food Has Been
Genetically Engineered?

There is no such constitutional or statutorily creat-
edright. This point, however, does not answer whether
or not the public should be provided this information.

Certainly, the government should not block food
companies from providing the public information
that it demands. In fact, if consumers want informa-
tion on whether a product is genetically engineered,
food companies can—and many already do—disclose
this information voluntarily."

Mandatory labeling leads to a different question:
Should the government force food companies to pro-
vide consumers information about whether food has
been genetically engineered? The answer is no, as will
be explained below. Knowing that food has been genet-
ically engineered, which is just a process, does not
inform consumers as to what they are actually eating.

Should There Be
Mandatory Labeling?

Genetically engineered food merely describes
how food is made, not whether the food is materially

different from food that was not genetically engi-
neered. If the government seeks to impose a require-
menton aprivate party, it should atleast demonstrate

that the scientific evidence justifies the requirement.
With genetically engineered food, the government

cannot provide reasonable, much less compelling,
support for such a requirement.

A government-mandated label would also likely send
asignal to the consumer, whether intended or not, that
the government thinks that there is something wrong
with genetically engineered food. Ironically, mandatory
labeling has been framed as a pro-consumerissue. Itis
exactly the opposite. Mandatorylabeling could be harm-
ful to consumers by misleading them into thinking that
genetically engineered food is unsafe for consumption.

In addition, it would impose financial costs on
food companies, which inevitably will pass them on
to consumers."* Even worse, the greatest cost will
come from any harm imposed on the further devel-
opment of genetic engineering to help meet current
and future food challenges.

Should the Federal Government
Preempt States on Mandatory Labeling?

There is no easy answer to this question. There is
no magic formula for deciding when federal preemp-
tion of state laws is warranted. However, some fac-
tors suggest that this instance may be one of the rare
situations in which preemption is appropriate.

Under the Commerce Clause, Congress has the
authority to preempt state GMO labeling laws. Even
under a narrow interpretation of this power to regu-
late interstate commerce, Congress would have the
power to regulate labeling of interstate goods. This
authority, when justified by a narrow reading, then
makes it appropriate to ask whether Congress should
use this power in this instance.
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As states develop their own mandatory labeling
requirements, they will inevitably create a patchwork
of inconsistent laws that will make it difficult for an
interstate market in genetically engineered foods to
develop. This harm has not yet been realized because
none of the state-enacted laws have gone into effect
yet. Vermont is the only state that has passed a law
that will go into effect soon (July 1, 2016)."* Con-
necticut and Maine have passed laws, but they will
not go into effect until bordering states take similar
action.' There will be continued efforts to pass more
mandatory labeling requirements across the country.

The mandatory labeling requirements create
some unique circumstances that make preemp-
tion more appropriate than in most other instances.
States with mandatory labeling requirements would
be using the power of government to compel speech
that will likely be misleading to consumers.” States
should not force companies to engage in speech that
is not justified by the science, including the FDA’s
own science. It also hurts the development of geneti-
cally engineered foods that are critical for the nation
and global efforts to counteract malnutrition.

There is one other critical factor. Congress is not
seeking to expand government power and restrict
freedom. It would actually be ensuring that states
seeking to expand government power do not under-
mine the federal government’s existing conclusion
that labeling should not be required.

Conclusion

Consumers who want to know whether their food
has been genetically engineered can make purchas-
ing decisions based on this preference. The govern-
ment should not take action to force food compa-
nies to meet the demands of these consumers at the
expense of all consumers and at the risk of mislead-
ing them into thinking that something is wrong with
genetically engineered food.

The potential of genetic engineering is exciting,
but that potential could be hindered by poor govern-
ment decisions made today.
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