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States Should Start Planning Now for the Post-ACA World

FEdmund F. Haislmaier and Nina Owcharenko

hen the Supreme Court handed down its deci-
sion in King v. Burwell upholding the Obama
Administration’s interpretation of the law, some
concluded that the intense debate over the Afford-
able Care Act (ACA or Obamacare) was coming to
an end. Not surprisingly, President Barack Obama
encouraged that interpretation in his response to
the Court’s decision, saying that “the Affordable
Care Act is here to stay.™
In truth, the practical effect of the Court’s ruling
is merely to prolong the status quo. This means not
only that the law’s existing problems will continue,
but that additional problems will arise as delayed
provisions of the ACA take effect in coming years.
Because many of the ACA’s operational and politi-
cal problems flow from basic design flaws in the
legislation, state lawmakers can expect that Con-
gress will, sooner or later, repeal and replace the
ACA with simpler and more workable alternatives.?
Those alternatives will likely involve returning to
states authority that the ACA expropriated such as
the authority to regulate insurance, removing the
costly Medicaid expansion, and giving states more
flexibility in restructuring and managing public
coverage programs.
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Avoid ACA Risks

Given that the ACA is both operationally and
politically unstable, state lawmakers would be
advised to avoid assuming that it will continue as
constituted. Rather, in the interim, they should min-
imize risks and costs by limiting their states’ expo-
sure and involvement. For instance, states should:

m Steer clear of state exchanges. The main pur-
pose of the ACA’s government-run exchanges is to
administer the law’s absurdly complicated cov-
erage subsidies. By ruling in the King case that
those subsidies may be paid through the feder-
ally run exchange (Healthcare.gov), the Supreme
Court effectively eliminated any remaining ratio-
nale for states to establish and operate their own
ACA exchanges.? Furthermore, whatever design
Congress eventually adopts to replace the ACA
subsidies will invariably be less complicated and
likely be something that consumers can use to
buy coverage through existing private channels,
such as eHealthInsurance.com.

= Reject the Medicaid expansion. States should
continue to resist efforts to adopt the ACA’s Med-
icaid expansion, and states that have expand-
ed should attempt to withdraw. The expansion
requires additional state spending with higher
costs accumulating over the long term at a time
when Medicaid spending is already crowding out
other important state priorities, such as education,
transportation, and criminal justice. The expan-
sion also adds millions of able-bodied working-age
adults to aprogram that is struggling to adequately
serve its needy and vulnerable existing enrollees.




ISSUE BRIEF | NO. 4441
JULY 23, 2015

= Hold back on State Innovation Waivers. States
should refrain from overinvesting in strategies
premised on obtaining State Innovation Waivers
under Section 1332 of the ACA. While such waiv-
ers could offer states some flexibility,* Section
1332 does not provide for waiving several of the
ACA’s more costly insurance requirements. The
waivers are also time-limited and conditioned on
requirements that any alternative coverage and
subsidy designs be equivalent to those specified
in the ACA. Thus, for states to regain authority to
enact more substantial changes, Congress would
need to amend Section 1332 to expand its scope.
However, at that point, rather than expanding
the waivers to encompass more ACA provisions,
it would be simpler (and preferable) for Congress
to just repeal or replace those ACA provisions.

Put a Replacement in Place Before Repeal

A top priority for states should be to develop a
package of alternative insurance reforms that would
take effect upon repeal.® As the regulation of health
insurance would devolve back to the states, some
states could default back to their pre-ACA markets.
However, now is the time for states to reevaluate
their previous insurance market rules and refine
those rules to ensure the market will be more afford-
able, offer better choices, and provide greater access.
States should start by establishing commissions or
legislative working groups to identify and prepare
for this devolution. Broadly, states should:

= Review state benefit mandates. States should
consider the cost of mandated benefits as a start-
ing point for reconsidering the appropriateness of
benefit requirements. A national actuarial study
estimated that the ACA essential benefits were
responsible for increasing individual market
premiums by 3 percent to 17 percent.® Too often,
health insurance benefit mandates function as
special-interest provisions that are less about
protecting consumers and more about protecting
the revenues of health care providers.

= Ensure appropriate age rating rules. States
should ensure that state insurance law is set to
default automatically to a less restrictive age rat-
ing ratio for premiums in their individual and
small-group markets. The natural variation in
health costs between 64-year-olds and 21-year-
olds is about five to one.” The ACA imposed an
ill-advised narrow three-to-one age rating ratio.
Setting a more appropriate variation would help
to minimize disruption in a state’s insurance
market by enabling insurers to price coverage for
younger adults more appropriately. That would
better position insurers to attract and retain a
larger portion of this desirable customer segment.

m Establish coverage options for those with
pre-existing conditions. One of the funda-
mental flaws of the ACA was to impose a blanket
federal prohibition on pre-existing conditions
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Remove Regulatory Barriers to
Competition and Innovation

While the ACA expropriated long-standing state
authority over some aspects of insurance regulation,
it left state authority to regulate health care provid-
ers largely untouched. Thus, states can still indepen-
dently implement policies that encourage the kinds
of competition and innovation that can lower the cost
and improve the quality of health care. For instance,
states should:

exclusions under any circumstance. State law-
makers should learn from this failed experience
and past experience in developing solutions to
ensure that those with pre-existing conditions
have access to coverage. First, states should
ensure that the individual-market plans are
guaranteed renewable, as established prior to
the ACA. Beyond that, state lawmakers should
review previous models. For example, many
states had high-risk pools before the ACA and
thus could reactivate their high-risk pools. Other

states focused on organizing their high-risk = Expand access to innovative care models.

insurance markets on a reinsurance model.?
Still others might consider adopting individual-
market rules that, similar to group-market rules,
would permit someone who has purchased and
maintained coverage to obtain new individual
health insurance coverage regardless of health
status or past medical history.” States would
have great latitude in experimenting with a vari-
ety of old and new approaches.

Permit interstate insurance competition.
State lawmakers do not need federal approval or
action to create interstate insurance competi-
tion in their states. States can simply enact laws
that permit policies regulated in other states to be
sold to their state’s residents.'® Allowing a state’s
residents to purchase coverage regulated by an
adjoining state would make the most sense. Doc-
tors and hospitals located near state borders likely
already treat patients living in neighboring states
and have contracts with insurers regulated by
those states.

Private-sector innovations continue to emerge
even as the ACA attempts to consolidate control
over the health care system. Alternative financ-
ing models—such as employers providing health
benefits on a defined contribution basis through
private insurance exchanges;" direct primary
care practices, which eliminate costly overhead
by charging their patients just a single monthly
subscription fee;'* and faith-based health care
options®*—are creatively rethinking the tradition-
al system for financing health care. States should
maximize that creativity by removing any statu-
tory or regulatory obstacles that inhibit these or
related efforts.

Remove restrictions on provider competi-
tion. Similar to using influence to ensure inclu-
sion in benefit packages, special interests also
use regulation to inhibit competition and to pro-
tect the territory of certain players in the health
care sector. Regulations such as certificate of
need, scope of practice, and licensure can be
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manipulated to prevent or restrict provider com-
petition, driving up the cost of care and coverage.
States should review standards to ensure that
they are appropriate and remove special-interest
policies that principally act to limit choice and
restrict competition.

m Adopt medical liability reforms. Rules govern-
ing medical malpractice and the cost of medical
liability insurance are driving up the cost of med-
icine and jeopardizing access to care. The ACA
provides no legitimate path to reform."* The states,
not the federal government, should lead efforts to
establish a more rational approach to address-
ing medical liability. Many states have already
confronted this issue and provide blueprints
for others.

Conclusion

Regardless of the Supreme Court ruling and the
President’s proclamation that the ACA is “woven into
the fabric of America,”® the ACA remains unwork-
able, unaffordable, and unfair, which is why it also
remains unpopular. Thus, Congress will likely, soon-
er or later, repeal and replace the ACA’s major com-
ponents. State lawmakers should start planning now
for another big shift in federal health care policy in
the coming years.
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