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Abstract

Overcriminalization is a serious problem that has led to questionable

prosecutions and injures the public interest. Thousands of criminal

laws are scattered throughout the federal criminal code, and hundreds

of thousands of regulations are supposed to implement those laws.
In addition, the whole notion of consciousness of wrongdoing in the

criminal law has been obscured. Because prosecutors have no incen-
tive to change a system that rewards their excesses, revisions may have

to come from Congress—itself the source of much of the problem, both

in the laws it passes and in the standards it uses to measure prosecuto-
rial success. If we are to take pride in the claim that we are a nation

governed by law, the criminal law must be sensible and accessible, not

simply a trap for the unwary.

What has happened to federal criminal law in recent decades?
Several former senior Department of Justice officials have
expressed their concern with the path we have taken,' along with
the American Bar Association,? numerous members of the acade-
my,® journalists,* and other organizations like The Heritage Foun-
dation.” We agree with their considered opinion that overcrimi-
nalization is a serious problem and needs to be remedied before it
further worsens the plight of the people tripped up by it and further
injures the public interest.

To begin with, the sheer number of federal laws that impose crim-
inal penalties has grown to an unmanageable point. The Depart-
ment of Justice and American Bar Association have been unable to
tally the correct number.*
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KEY POINTS

m The number of federal laws that
impose criminal penalties has
become unmanageable. Even
the Department of Justice and
American Bar Association have
been unable to tally the cor-
rect number.

m Overcriminalization is encour-
aged by statutes and regulations,
efforts to achieve institutional
reform through prosecutions
rather than legislation.

m One possible reform would be a
statute requiring proof of guilty
knowledge in any criminal prose-
cution unless Congress has legis-
lated specifically to the contrary.

m Administrative agencies could
be required to list and make
generally available all regulations
with potential criminal penalties,
with Congress required to ratify
any such regulation before it can
provide the basis for a crimi-
nal prosecution.

m Congress should adopt a general,
across-the-board defense of
mistake of law, requiring that a
defendant be acquitted if he can
prove by a preponderance of
evidence that he believed rea-
sonably that what he did was not
acrime.
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Proliferation of Federal Crimes

The Congressional Research Service reportedly
has been unable to come up with a definitive total
of federal criminal laws; the nearest they could
come was to say they number in the thousands.”
They are by no means confined to the federal crimi-
nal code—Title 18, itself a weighty volume—but are
scattered among the laws contained in the 51 titles
or subject-matter volumes of the federal code and
the hundreds of thousands of regulations that are
supposed to implement those laws.® The result is
that there are more criminal laws than anyone
could know.

Indeed, federal crimes are not confined to offens-
es against the domestic laws of the United States.
Under the Lacey Act, it is a crime to import into the
United States animals or plants gathered in violation
of the laws of the countries from whence they came.’

In a sense, you can understand such a law from
the standpoint of a conservationist who wishes to
guard against the extinction of species of animals or
destruction of the world’s forests. But one result of
that seemingly well-meaning legislative effort was
a raid by federal agents on the premises of the Gib-
son Guitar Company for importing wood for guitar
frets that was allegedly exported in violation of the
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laws of India and Madagascar (the latter, by the way,
are not even written in English).’° It is utterly unrea-
sonable to require anyone to know the laws of every
other nation in order to avoid criminal liability.

There have also been questionable prosecutions
under domestic federal criminal laws. Consider the
case of Lawrence Lewis. Mr. Lewis grew up in diffi-
cult circumstances but escaped the fate of two broth-
ers, who died in prison. A blue-collar employee who
worked his way up to the position of head engineer at
amilitary retirement home, Lewis was charged with
felonious pollution of a navigable waterway, a charge
that summons the image of dumping toxic chemi-
calsinto ariver."

That image, however, has nothing to do with the
facts. Mr. Lewis was simply using a facially reason-
able procedure—one that he had been instructed to
use and had used uneventfully for years—to clean up
occasional toilet overflows in the hospice area of the
home (caused by adult diapers clogging the pipes) by
spraying water from a hose to direct the waste into a
sewer that led to a small creek that he believed went
to the District of Columbia’s publicly owned treat-
ment works but that, unbeknownst to him, emptied
into Rock Creek and ultimately into the Potomac
River. The federal government charged him with a
felony for making a reasonable mistake.

Even setting aside the fact that what goes on
alongside the Potomac in Washington makes the
occasional runoff from a toilet at a military retire-
ment home seem hygienic by comparison, how could
this happen? The Lewis case is an example of the

result of a process that started out with good inten-
tions but has taken us far down the road that the old
proverb tells us is paved with good intentions.

Before the 20th century, to the extent that there
were federal criminal laws, they concerned acts
that everyone knew and understood were morally
wrong.'? Accordingly, the old saw that ignorance of
the law is no excuse was one that could be uttered
seriously and without evoking a sarcastic snicker.

At the beginning of the 20th century, laws were
adopted that had the effect of protecting the purity
of food, the safety of workers, and other goals includ-
ed in the rubric of health and safety.’® Violations of
some of those laws were made criminal, and some
permitted conviction without a finding of criminal
intent: That is, all that had to be proved was that
the defendant had done the act. Courts allowed that
but said it was permissible only in the kinds of cases
that involved protecting the health and safety of the
community. The courts’ rationale for permitting
this departure from usual standards was that the
stakes—public health and safety—were so high that
protecting public welfare was paramount.'*

Many may well have reasoned that people whose
conduct affected health and safety should be bound
to pay particular attention and that if they let their
intention flag, it was not unreasonable to hold them
to a strict standard of something less than criminal
intent. In the process, however, the whole notion of
consciousness of wrongdoing in the criminal law
was obscured, although the penalties of loss of free-
dom or property, and moral taint, remained.”
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Achieving Institutional
Reform Through Prosecution

In addition to the passage of statutes and regula-
tions, another phenomenon that started in the set-
ting of civil litigation but has since spilled over into
the criminal law is the practice of bringing prosecu-
tions to achieve institutional reform rather than
seeking legislation that would have that end. Litiga-
tors in what are referred to loosely as civil rights or
civil liberties issues have long known that they could
often achieve their goals more quickly and with
greater certainty through litigation than through
legislation. One obvious example was a Connecti-
cut statute that banned the sale of contraceptives.
The state had not enforced the statute for years,'®
but a plaintiff eventually persuaded the Supreme
Court that the law violated a constitutional right to
privacy.”

That practice has now spread to criminal cases.
Take, for example, prosecutions for promoting
drugs for uses other than those for which the Food
and Drug Administration has approved them, even
though the targets of the promotion are not laymen
but physicians who exercise independent judgment
about whether to prescribe a drug or not. The pre-
scribing of a drug for a purpose other than the one
for which it was approved is not an offense at all;
indeed, physicians may help to make medical prog-
ress while curing their patients if they are able to see
new uses for pharmaceuticals. Yet promoting drugs
for what is called off-label use is a felony.

Peter Gleason, a Maryland psychiatrist who
regularly served poor and underserved constituen-
cies, delivered a series of paid lectures at medical
conventions describing success he had had with off-
label use of certain drugs, and he was prosecuted for
doing so. He did not have the resources to fight, so
he pleaded guilty to a misdemeanor and paid a small
fine. Nonetheless, the guilty plea ruined his medi-

cal practice. The Department of Health and Human
Services told Dr. Gleason that his conviction exclud-
ed him from all medical programs, and virtually all
of his patients were on Medicare or Medicaid.'®

Another defendant in the same case went to trial
and prevailed when the U.S. Court of Appeals for the
Second Circuit held that the First Amendment pro-
tects the right to communicate truthful information
about the benefits of pharmaceuticals, even off-label
benefits.!” Dr. Gleason, however, did not benefit from
that ruling because his desperation over loss of his
practice led to his suicide before the Second Circuit
decided the case. The Gleason case is proof that good
intentions can go haywire.

Nonprosecution and Deferred
Prosecution Agreements

Another factor contributing to the proliferation of
criminal regulations has been the advent of nonpro-
secution and deferred prosecution agreements with
corporate defendants. The Department of Justice
often uses settlements known as nonprosecution or
deferred prosecution agreements to resolve crimi-
nal cases. It may seem paradoxical that agreements
whereby corporations escape actual prosecution
themselves contribute to the efflorescence of crimi-
nal laws and proceedings, but the process itself has
pernicious results.

Consider the corporation investigated for a pos-
sible violation of criminal law. For most corpora-
tions, particularly those that are publicly traded,
otherwise have a public profile, or do business in
a highly regulated industry, a conviction can be
crippling,®® but an indictment alone can also have
catastrophic results.?* As a result, many large cor-
porations negotiate deferred prosecution or nonpro-
secution agreements that permit them to escape the
filing of a criminal charge in return for payment of a
sizable penalty as a settlement.

16. See Poe v. Ullman, 367 U.S. 497 (1961).

17.  See Griswold v. Connecticut, 381 U.S. 479 (1965).

18. See E-mail from Richard Samp (Dec. 9, 2014).

19. See United States v. Caronia, 703 F.3d 147 (2d Cir. 2012).

20. The Arthur Anderson case is the classic example. See Arthur Andersen LLP v. United States, 544 U.S. 696 (2005).

21.  See United States v. Stein, 435 F. Supp. 2d 330, 381-82 (S.D.N.Y.) (noting that “the threat of indictment” can be “a matter of life and death to
many companies and therefore a matter that threatens the jobs and security of blameless employees”), 440 F. Supp. 2d 315 (S.D.N.Y. 2006),
495 F. Supp. 2d 390 (S.D.N.Y. 2007), aff'd, 541 F.3d 130 (2d Cir. 2008); Christopher A. Wray & Robert K. Hur, Corporate Criminal Prosecution
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The size of these settlements has made both state
and federal governments begin to look upon prose-
cutors’ offices, where the interests of justice are sup-
posed to govern, as profit centers. In some jurisdic-
tions, proceeds of those penalties are used in whole
or in part by law enforcement agencies to conduct
activities or purchase equipment. In virtually all
jurisdictions, including the federal government, the
dollar value of penalties extracted from corpora-
tions is featured by law enforcement agencies and
departments as a principal measure of their effec-
tiveness and worth.

Moreover, as pointed out by Matthew Fishbein in
the New York Law Journal, the very size of many of
these settlements has raised the expectation of lay
observers that individual defendants will be pro-
secuted as well; those expectations are then disap-
pointed when no such prosecutions follow.?> The rea-
son is that corporate settlements do not challenge
the government’s legal theories or its evidence, but
the government is wary of bringing charges against
individual defendants because people who stand to
lose their freedom often go to trial and prevail when
the government’s case is tested in court.

The Department of Justice often goes beyond
even the extraction of large settlements and has
insisted on changes in corporate governance
through the imposition of standards or monitors
and even changes in corporate personnel as the price
of avoiding criminal charges.?® The Department of
Justice makes that demand even though those reme-

dies would not be available as part of a sentence
after conviction.?* To that extent, the running of
corporations is taken out of the hands of sharehol-
ders and directors and placed instead in the hands
of prosecutors.

Proposals for Reform

If these unhappy results of the proliferation of
criminal laws and prosecutions are to change, the
changes will not come from courts, which have
upheld criminal penalties even without a showing
of intent against claims of denial of due process.?
Obviously, prosecutors have no incentive to make
changes in a system that rewards their excesses. The
changes will have to come from Congress, which
itself has been the source of much of the problem,
bothin the laws it passes and in the standards it uses
to measure prosecutorial success.?

There have been many proposals for reform,
some with merit.

m Oneisforastatute requiring proof of guilty knowl-
edgeinanycriminal prosecution unless Congress
has legislated specifically to the contrary.

m Another is that administrative agencies be
required to list and make generally available in
full text all regulations that carry potential crim-
inal penalties, and perhaps that Congress then be
required to ratify any such regulation before it
can provide the basis for a criminal prosecution.

22. See Matthew E. Fishbein, Why Individuals Aren't Prosecuted for Conduct Companies Admit, N.Y. L.J. Sept. 19, 2014,
http:/www.newyorklawjournal.com/id=1202670499295/Why-Individuals-Arent-Prosecuted-for-Conduct-Companies-

Admit?slreturn=20141109113951.
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DEFERRED PROSECUTION AND NON-PROSECUTION AGREEMENTS 4, 10-11 (2009), http://www.gao.gov/assets/130,/122853.pdf; James R. Copland, The
Shadow Regulatory State: The Rise of Deferred Prosecution Agreements, in CiviL JusTiCE REPORT 2012, at 1, 14 (Ctr. For Legal Policy at the Manhattan
Inst., 2012); Richard A. Epstein, Deferred Prosecution Agreements on Trial: Lessons from the Law of Unconstitutional Conditions, in PROSECUTORS IN THE
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Cases, 47 LovoLa L.A. L. REv. 1, 27-28 (2014).

25. At the same time, the Supreme Court has never held that an offender can be incarcerated for the commission of a strict liability offense. There

is a strong argument that the Constitution does not permit that punishment to be imposed without proof of subjective intent. See Paul J.
Larkin, Jr., Strict Liability Offenses, Incarceration, and the Cruel and Unusual Punishments Clause, 37 HARv. J.L. & Pus. PoL'y 1065 (2014).

26. "Federal prosecutors already operate under an incentive structure that forces them to focus on the statistical ‘bottom line." Statistics
on arrests and convictions are the Justice Department’s bread and butter. They are submitted to the department'’s outside auditors, are
instrumental in assessing the ‘performance’ of the U.S. Attorneys’ Offices, and are the focus of the department’s annual report. As George
Washington University Law School professor Jonathan Turley puts it, ‘In some ways, the Justice Department continues to operate under the
body count approach in Vietnam.... They feel a need to produce a body count to Congress to justify past appropriations and secure future

increases.

""" Gene Healy, There Goes the Neighborhood: The Bush-Ashcroft Plan to “Help” Localities Fight Gun Crime, in Go DIRECTLY TO JAIL: THE

CRIMINALIZATION OF ALMOST EVERYTHING 105-06 (Gene Healy ed., 2004).
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m Finally, Congress should adopt a general, across-
the-board defense of mistake of law, requiring
that a defendant be acquitted if he can prove by a
preponderance of evidence that he believed rea-
sonably that what he did was not a crime.*

If we are to take pride in the claim that we are a
nation governed by law, the criminal law must be sen-
sible and accessible, not simply a trap for the unwary.

—Michael B. Mukasey, Partner, Debevoise &
Plimpton, served as 8Ist Attorney General of the
United States from 2007-2009 and as a judge on
the U.S. District Court for the Southern District of
New York from 1988-2006. Paul J. Larkin, Jr., is
Senior Legal Research Fellow in the Edwin Meese 111
Center for Legal and Judicial Studies at The Heritage
Foundation.
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