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Abstract

The Supreme Court’s February 25, 2015, decision in North Carolina
State Board of Dental Examiners v. FTC has far-reaching ramifica-
tions for the reform of ill-conceived protectionist state requlations
that limit entry into myriad professions and thereby harm consumers.
In holding that a state regulatory board controlled by market partici-
pants in the industry being requlated cannot cloak its anticompetitive
rules in “state action” antitrust immunity unless it is “actively super-
vised” by the state, the Court struck a significant blow against protec-
tionist rent-seeking legislation and for economic liberty. The states
may re-examine their licensing statutes in light of the Court’s deci-
sion, but if they decline to revise their requlatory schemes to eliminate
their unjustifiable exclusionary effect, there may well be yet another
round of challenges to those programs—this time based on the feder-
al Constitution.

n February 25, 2015, in North Carolina State Board of Dental

Examinersv. FTC (North Carolina Dental Board),! the Supreme
Court of the United States struck a blow for consumers and econom-
ic freedom. The case involved a North Carolina statute prohibiting
non-dentists, including dental assistants, from whitening patients’
teeth and granting a board that included self-interested dentists the
authority to supervise implementation of the statute. The immedi-
ate effect of the North Carolina law was to make state dentists into
astate-authorized oligopoly over a practice that could be performed
by non-dentists without posing any risk of harm to patients; the
intermediate and long-term effect was to raise income for dentists
at the expense of the public.

This paper, in its entirety, can be found at http://report.heritage.org/Im150

The Heritage Foundation

214 Massachusetts Avenue, NE
Washington, DC 20002

(202) 546-4400 | heritage.org

Nothing written here is to be construed as necessarily reflecting the views of The Heritage
Foundation or as an attempt to aid or hinder the passage of any bill before Congress.

KEY POINTS

m In North Carolina Dental Board,
the Supreme Court stressed that
where a state delegates control
over a market to a non-sovereign
actor, the state-action immunity
doctrine applies only if the state
itself accepts political responsi-
bility by actively supervising the
private actor’s decisions.

m Judicial review of the “active
supervision” requirement could
invalidate anticompetitive rules
under the antitrust laws and
discourage the adoption of new
protectionist regulations.

m State legislatures must now
make it clearer up front that they
intend to allow bodies like the
North Carolina board to displace
competition and subject them to
disinterested third-party review.

m Such changes should make it
easier to spot harmful regula-
tions and weaken rent seekers'
ability to undermine competi-
tion through state regulato-
ry processes.

m States that re-examine their
licensing schemes might
abandon some anticompeti-
tive licensing rules for fear that
they will be held invalid on yet
another ground.
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By ruling that the state dental board was not
immune from suit, the Supreme Court’s decision
has far-reaching ramifications for the reform of ill-
conceived protectionist state regulations that limit
entry into myriad professions and thereby harm
consumers. In holding that a state regulatory board
controlled by market participants in the industry
being regulated cannot cloak its anticompetitive
rules in “state action” antitrust immunity unless
it is “actively supervised” by the state,> the Court
struck a significant blow against protectionist rent-
seeking legislation and for economic liberty.*

The Supreme Courtleftto thelowerfederal courts
the responsibility of fleshing out the full details of
the “active supervision” requirement in this context.
How those courts define that term will greatly affect
how much consumers may benefit from the North
Carolina Dental Board decision.

One way to undertake that analysis is to identify
which state goals cannot be justified at all even if the
state legislature itself articulates exactly that under-
lying interest as the rationale for a particular regula-
toryscheme. Inparticular, the lower courts maywish
to make clear that pure cronyism is not a legitimate
state interest. That principle is consistent with the
free-market goals of the antitrust laws and is fully in
line with North Carolina Dental Board’s expressed
concern with curbing special-interest rent seek-
ing. Adopting that core principle also would be con-
sistent with recent federal circuit court of appeals’
holdings that mere protectionism is not a sufficient
“rational basis” for upholding discriminatory state
economic regulation under the Fourteenth Amend-
ment’s Equal Protection and Due Process Clauses.*

Such a modest step would go a long way toward
curbing harmful occupational overregulation, there-
by benefiting consumers and advancing economic

freedom. Appropriately applied, judicial review of
the “active supervision” requirement could invali-
date anticompetitive laws under the antitrust laws
and discourage state regulators from adopting new
costly and exclusionary regulatory schemes moti-
vated by protectionism.

The North Carolina Dental Board Case

A North Carolina law subjected the licensing of
dentistry to a North Carolina State Board of Dental
Examiners, six of whose eight members had to be
licensed dentists. After dentists complained to the
board that non-dentists were charging lower pric-
es than dentists charged for teeth whitening, the
board sent cease-and-desist letters to non-dentist
teeth whitening providers, warning that the unli-
censed practice of dentistry is a crime. That action
led non-dentists to cease teeth whitening services in
North Carolina.

The United States Federal Trade Commission
(FTC) (which, along with the U.S. Department of
Justice, enforces the federal antitrust laws) learned
about the board’s letters and opened an investiga-
tion of the matter. The FTC ultimately held that
the board’s actions violated Section 5 of the Feder-
al Trade Commission Act,” which prohibits unfair
methods of competition. The U.S. Court of Appeals
for the Fourth Circuit agreed, and the Supreme
Court affirmed the Fourth Circuit’s judgment, there-
by invalidating the statute authorizing the board’s
threatened actions against tooth whiteners.

The issue in North Carolina Dental Board was
whether the board’s actions were sheltered from
review under the federal antitrust laws by virtue
of the so-called state-action doctrine, a New Deal-
era doctrine first adopted by the Supreme Court in
1943 in the case of Parker v. Brown.® The state-action

1. 135S. Ct. 1101 (2015). Justice Kennedy wrote the majority opinion. He was joined by Chief Justice Roberts and Justices Ginsburg, Breyer,
Kagan, and Sotomayor. Justice Alito, joined by Justices Scalia and Thomas, dissented.

2. Anearlier Heritage Foundation Legal Memorandum discusses the scope of the state-action doctrine, along with other limitations on the reach
of the federal antitrust laws. See Alden F. Abbott, Constitutional Constraints on Federal Antitrust Law, HERITAGE FOUNDATION LEGAL MEMORANDUM
No. 143 (Dec. 11, 2014), available at http://www.heritage.org/research/reports/2014/12/constitutional-constraints-on-federal-antitrust-law.

3. "Rent-seeking” refers to economically wasteful, welfare-inimical efforts by organized interests to obtain government benefits through
regulations, handouts, or other methods at the expense of the general good. See, e.g., David R. Henderson, Rent Seeking, in THE CONCISE
ENCYCLOPEDIA OF EcONOMICS, http://www.econlib.org/library/Enc/RentSeeking.html.

4.  For an overview of the protection of economic liberty under the Constitution, see ECONOMIC LIBERTY AND THE CONSTITUTION: AN INTRODUCTION,
THE HERITAGE FOUNDATION SPECIAL REPORT No. 157 (Paul J. Larkin, Jr., ed., 2014), available at
http://www.heritage.org/research/reports/2014/10/economic-liberty-and-the-constitution-an-introduction.

15 U.S.C. § 45 (2012).
6. 317 U.S.341(1943).
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doctrine renders the antitrust laws inapplicable to
an economic regulation adopted by a state in its sov-
ereign capacity.

In North Carolina Dental Board, the Court rejected
the claim that state-action immunity applied to the
board’s actions.” The Court stressed that where a state
delegates control over a market to a non-sovereign
actor, as North Carolina did to its board, the state-
action immunity doctrine applies only if the state itself
accepts political responsibility for its delegation by
actively supervising the private actor’s decisions.?

Turningto the facts of that case, the Court applied
its 1991 decision in the Midcal’ case, which held that
in order for the state-action doctrine to apply, a state
must clearly articulate an anticompetitive policy
and actively supervise decisions by non-sovereign
actors. In North Carolina Dental Board, the Court
held that entities designated as state agencies are not
exempt from active supervision when they are con-
trolled by market participants, because immuniz-
ing such entities from challenge under the antitrust
laws would pose the risk of self-dealing that Midcal
sought to fend off.*°

Here the board did not contend that the state
exercised any—let alone active—supervision of the
board’s anticompetitive conduct, a concession that
proved fatal to its case. The Court summarized “a
few constant requirements of active supervision:”

m “The supervisor must review the substance of the
anticompetitive decision,”

m “[TThe supervisor must have the power to veto or
modify particular decisions to assure they accord
with state policy,” and

m “[TThe state supervisor may not itself be an active
market participant.”?

The Court cautioned, however, that “the inquiry
regarding active supervision is flexible and context-
dependent” and that “the adequacy of supervision
otherwise will depend on all the circumstances of a
case.”® The Court emphasized that “active supervi-
sion” does not mean “potential supervision,” stating
that “the mere potential for state supervision is not
an adequate substitute for a decision by the State.”**

Justice Samuel Alito, joined by Justices Anto-
nin Scalia and Clarence Thomas, dissented.'® He
reasoned that the Court ignored precedent that
state agencies created by the state legislature (“[t]he
Board is not a private or ‘nonsovereign’ entity”'°)
are shielded by the state-action doctrine. “By stray-
ing from this simple path” and assessing instead
whether individual agencies are subject to regula-
tory capture, the Court spawned confusion, accord-
ing to the dissenters.'” Midcal was inapposite, the
dissent reasoned, because it involved a private trade
association.'®

Justice Alito feared that the majority’s deci-
sion may require states “to change the composi-
tion of medical, dental, and other boards, but it is
not clear what sort of changes are needed to satisfy
the test that the Court now adopts.” Justice Alito
noted that:

[D]etermining when regulatory capture has
occurred is no simple task. That answer provides
a reason for relieving courts from the obliga-
tion to make such determinations at all. It does
not explain why it is appropriate for the Court to

7. North Carolina Dental Bd., 135 S. Ct. at 1110-17.
Id. at 1111.

California Retail Liquor Dealers Ass'n. v. Midcal Aluminum, Inc., 445 U.S. 97 (1980).

10.  North Carolina Dental Bd., 135 S. Ct. at 1111-15.

1. Id. at1116.
12. Id. at 1116-17.
13. Id. at1116.

14. Id. (citation omitted).

15. Id. at 1117-23 (Alito, J., dissenting).
16. Id. at1120.

17. Id.at 1M8.

18. Id. at1121-22.

19. Id.at1122-23.
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adopt the rather crude test for capture that con-
stitutes the holding of today’s decision.?®

The “Active Supervision” Requirement
The Court’s holding in North Carolina Dental
Board appropriately limits the scope of the Parker
state-action doctrine, which shielded from federal
antitrust attack a California raisin producers’ cartel
overseen by a state body, without excessively inter-
fering in sovereign state prerogatives. State legisla-
tures may still choose to create self-interested pro-
fessional regulatory bodies; their sovereignty is not
compromised. Now, however, state legislatures must
(1) make it clearer up front that they intend to allow
those bodies to displace competition and (2) subject
those bodies to disinterested third-party review.
Those changes should make it far easier for par-
ties that would be harmed by special-interest regula-
tion to spot and publicize welfare-inimical regulatory
schemes? and should weaken the incentive and abil-
ity of rent seekers to undermine competition through
state regulatory processes. All told, the burden that
these constraints will impose on the states is relatively
modest and should be far outweighed by the substan-
tial welfare benefits that they are likely to generate.

The Questionable Legitimacy
of Protectionism

An additional virtue of the North Carolina Den-
tal Board decision is that it will force some states

to re-examine and revise their licensing schemes if
they wish to avoid antitrust scrutiny. In the process,
the states might abandon some anticompetitive
licensing practices because of the risk that they will
be held invalid on yet another ground.

Recently, numerous commentators have argued
that many licensing schemes are not only unwise,
but also unconstitutional under various provisions
of the Constitution, such as the Equal Protection
Clause. As those authors have explained, there is a
powerful argument that the government cannot jus-
tify blatant cronyism as a legitimate government
interest.?

That issue is not purely a matter for academic
debate. Various parties who were barred from enter-
ing a licensed profession have challenged the con-
stitutionality of this regulatory practice in several
federal circuits. In each case, the plaintiffs argued
that the state cannot adopt and enforce occupation-
al licensing laws that benefit only a select number of
license holders rather than the general public.

To resolve those lawsuits, three federal courts of
appeals have addressed the issue of whether mere
protectionism is a legitimate state interest, and they
have disagreed over the answer to that question. In
Craigmiles v. Gilles,?® the U.S. Court of Appeals for
the Sixth Circuit held unconstitutional a state law
limiting the sale of caskets to licensed funeral direc-
tors. In St. Joseph Abbeyv. Castille,** the Fifth Circuit
agreed with the Sixth Circuit’s Craigmiles decision,

20. Id.at1123.

21.  Both free-market advocacy and litigation organizations (such as the Institute for Justice, see http://www.ij.org/) and federal and state
antitrust enforcers have been able to spot pernicious regulations and to challenge harmful regulations after their adoption (as the FTC did in
North Carolina Dental Board). They also have been able to advocate in filings and in testimony before state bodies against the enactment of the
regulations in the first place. The second approach, known as “competition advocacy,” has been widely used by the FTC
(see http://www.ftc.gov/policy/advocacy/advocacy-filings) and the U.S. Department of Justice (see http://www.justice.gov/atr/public/

division-update/2013/competition-advocacy.html).

22. See, e.g., CLARK M. NEILY Ill, TERMS OF ENGAGEMENT: How OUR COURTS SHOULD ENFORCE THE CONSTITUTION'S PROMISE OF LIMITED GOVERNMENT
(2013); MIcHAEL J. PHILLIPS, THE LOoCHNER COURT, MYTH AND REALITY 173 (2001); TIMOTHY SANDEFUR, THE RIGHT TO EARN A LIVING: ECONOMIC
FREEDOM AND THE LAW (2010); BERNARD H. SIEGAN, ECONOMIC LIBERTIES AND THE CONSTITUTION (2d ed. 2005); Roger V. Abbott, Note, Is
Economic Protectionism a Legitimate Governmental Interest Under Rational Basis Review?, 62 CATH. U. L. Rev. 475 (2013); Norman Karlin, Back to
the Future: From Nollan to Lochner, 17 Sw. U.L. Rev. 627 (1988); Paul J. Larkin, Jr., Public Choice Theory and Occupational Licensing, 39 HARv. J.L. &
Pus. PoL'y (forthcoming 2016); Jonathan R. Macey, Book Review, Public Choice and the Legal Academy, 86 GEo. L.J. 1075, 1079 (1998) (labeling
as “deplorable” the courts' current attitude toward judicial review of economic legislation); Wayne McCormack, Economic Substantive Due
Process and the Right of Livelihood, 82 Ky. L.J. 397 (1993); Guy Miller Struve, The Less-Restrictive-Alternative Principle and Economic Due Process,
80 HARV. L. Rev. 1463 (1967); Christopher T. Wonnell, Economic Due Process and the Preservation of Competition, 11 HASTINGS ConsT. L.Q. 91
(1983); J.R.R. Il, Note, Due Process Limits on Occupational Licensing, 59 VA. L. Rev. 1097 (1973).

23. 312 F.3d 220 (6th Cir. 2002).

24. 712 F.3d 215 (5th Cir. 2013). The Fifth Circuit in St. Joseph Abbey and the Sixth Circuit in Craigmiles discussed both the Due Process and Equal
Protection Clauses without specifying which served as the basis for its decision. Both provisions forbid arbitrary government conduct, so both
provisions could be used to challenge an occupational licensing requirement.
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but the Tenth Circuit disagreed in Powersv. Harris.>®
The result is that two federal courts of appeals have
held that cronyism cannot justify a licensing scheme,
while a different circuit has found differently.

Conclusion

The Supreme Court has not yet decided to refer-
ee this dispute, but it may not be able to put off for-
ever the need to resolve this important intercircuit
conflict. At least for the time being, the Court may
not need to resolve this disagreement, because the
states may re-examine their licensing statutes in

light of the Court’s decision in North Carolina Dental

Board. But if the states decline to revise their regula-
tory schemes to eliminate their unjustifiable exclu-
sionary effect, it is likely that there will be yet anoth-
er round of challenges to those programs—this time

based on the federal Constitution.

—Alden F. Abbott is Deputy Director of and John,
Barbara, and Victoria Rumpel Senior Legal Fellow
in, and Paul J. Larkin, Jr., is Senior Legal Research
Fellow in, the Edwin Meese III Center for Legal and
Judicial Studies at The Heritage Foundation.

25. 379 F.3d 1208 (10th Cir. 2004).




