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“EVERYBODY'’S DOIN’ IT”: BIPARTISAN CORRUPTION

tight as a tick, and the vote was so close it all came down to Voting
Box 13 in Alice, Texas, in the heart of Part’s territory. Several days
after the election, Parr’s precinct man in charge of Box 13, Luis
Salas, “found” 203 more votes, 202 of them for Johnson.!® Amaz-
ingly, these good citizens had voted in alphabetical order, with the
same handwriting and blue pen.!! Moreover, the discovered ballots
gave the victory to LB] by a statewide margin of only 87 votes. Thus
was a U.S. senator created by corruption and sent on his path to the
Oval Office.

While there is little to admire in the low standards Johnson set,
his sins must be interpreted in context. Voting fraud was a way of
life in parts of Texas in the 1940s, just as it has been, at various times,
in Chicago, Louisiana, West Virginia, New Jersey, and many other
places. For much of our history vote fraud has been as American as
(sour) apple pie. This is a humbling and sobering reality, and we
need to remember this whenever we feel the urge to sanctimo-
niously condemn wide-scale fraud in other countries’ elections.
Election reformers still have a full plate right here in the United
States.

The Philadelphia Story

The city where the American democracy was born is now proof of

America’s continuing corruption of the electoral process.!? In 1993,
a special election was held to fill the vacated 2nd Senatorial District
seat in Philadelphia, Pennsylvania. The contestants for the seat,
which would determine the balance of power in the state Senate,
were Republican Bruce Marks and Democrat William Stin-
son. Even though the district was substantially Democratic, Marks
had come close to winning it in 1990 against veteran state senator
Francis Lynch, and after Lynch’s death in May 1993, Marks decided
to try again. His new opponent, Stinson, was often described as a
classic Philly Democratic pol, a deputy mayor who lost a 1991 Dem-
ocratic primary for a city council seat by a mere seventeen votes.
The battle was fierce, and the campaign attracted statewide at-
tention because the Senate was then divided evenly, twenty-four
Democrats to twenty-four Republicans. With a pro-GOP, anti-
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Clinton tide running across the country in fall 1993, Marks appeared
to surge. Sure enough, Marks received more Election Day votes
(those cast in polling places on the day of the election) than his op-
ponent—19,691 to Stinson’s 19,127. Yet Stinson garnered an extra-
ordinary proportion of the absentee ballots to turn the tide—1,396 to
Marks’s 371, yielding totals of 20,523 and 20,062, respectively. The
Philadelphia County Commissioners (Democrats Margaret
Tartaglione and Alexander Talmadge Jr., and Republican John F.
Kane), sitting in their capacity as the County Board of Elections, cer-
tified Stinson as the victor of the race on November 18, 1993. State
Democrats arranged for Stinson to be sworn into office quickly, be-
fore a court could issue an injunction to stop it.

While the board’s imprimatur ordinarily would have marked the
conclusion of the election, in the case of the Second District it
marked the beginning of a lengthy inquiry, by the end of which Stin-

son was indicted (though not convicted) and Judge Clarence New-
comer of the U.S. District Court for the Eastern District of

Pennsylvania condemned the commissioners for permitting blatant
violations of state election law and overturned the result of the spe-
cial election. Stinson was eventually cleared of criminal charges of
absentee ballot fraud, but in the civil proceedings, Newcomer found
sufficient proof to implicate Stinson in a conspiracy to steal the elec-
tion, and Stinson was ousted from office. (Several Stinson staffers
were even less fortunate; their involvement in the fraud resulted in
criminal prosecution and conviction.!3) Marks v. Stinson,'* the con-
clusion of candidate Marks’s civil challenge to Stinson’s victory,
marked an extraordinary but necessary intervention of a federal
judge into the state’s political process to redress claims of civil and
voting rights violations. Newcomer’s order to certify Marks as the
winner on the basis of the machine vote total without considering the
absentee ballots cast appears to be unprecedented in modern times.!s

The vote fraud was documented beyond question.!6 Despite
Pennsylvania’s strict laws regarding application for, completion, and
return of absentee ballots,!” the Stinson campaign and related orga-
nizations engaged in the systematic distribution and collection of
absentee ballots, which circumvented the normal process. More re-
markably, the Democratic members of the Board of Elections them-
selves were implicated in the conspiracy, despite the procedural
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safeguards they were legally required to observe in order to prevent
absentee voting fraud. The electoral process was corrupted not just
by a campaign but by those charged with overseeing it.

The competition for the Second District seat was tight enough to
convince members of the Stinson organization that fraud was re-
quired to ensure victory. In both predominantly white and minority
areas, Stinson’s campaign and related Democratic Party organiza-
tions engaged in a widespread effort to file fraudulent applications
for absentee ballots and then ensure the proper choice was made
when applicants returned their ballots. Some of the applicants did
not realize what they were doing, some were not even registered,
and others were browbeaten and intimidated. The Democratic
commissioners played a key role in the plot; as Marks recalled, they
and their staffs “illegally [gave] absentee ballots directly to my oppo-
nent’s campaign and to [Democratic] committee people.”18

Absentee voting in Pennsylvania is not unlike that of most states:
exacting statutory guidelines determine the method of application,
completion, return, and processing of an absentee ballot. Absence
from the state or county of residence, or disability, are legitimate rea-
sons to vote absentee. An absentee ballot cannot be requested more
than fifty days prior to the election and must be requested at least
seven days before the election. A voter is required to submit an ab-
sentee ballot request to his or her local board of elections by the
Tuesday prior to the election. Although the Philadelphia board’s of-
ficial policy required a check of each applicant’s signature against
the file copy, in actual practice it did not do so. When any absentee
application is approved, statutory language requires the board of
elections to return an absentee ballot only to the applicant, who must
mail or return the ballot to the board in person prior to the Friday
preceding the election.

The Stinson campaign used two distinct ploys to put illegally ob-
tained absentee votes in its column. First, from July through Sep-
tember of 1993, campaign workers solicited hundreds of absentee
applications as part of a canvass and registration effort in predomi-
nately white Democratic precincts. Contrary to election law, “many
persons who were hesitant to register because they simply did not
want to go to the polls were told that they could fill out an absentee
ballot application and obtain a ballot out of convenience.””® The
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dates of the applications were left blank to conceal the fact that they
were requested either before or after the filing deadline. When
William Jones, a Stinson worker, approached the candidate to ex-
press his concern over the scheme, Stinson told him “that he was .
never going to lose another election because of absentee ballots.”20
Robert O’Brien, a campaign staffer, instructed subordinates to de-
liver the completed applications to the election board’s office. As a
result, the board sent over 500 ballots to the campaign, which
O’Brien then distributed to workers, who proceeded to take them to
homes of voters. As Stinson had instructed, the workers directed
voters to “either check off the straight Democratic box, or to check
off the individual Democratic names, and then to return the com-
pleted absentee ballot to O’Brien.”?! About 450 ballots supporting
Stinson found their way back in this manner.

More dubious still was the Stinson effort to elicit absentee appli-
cations and “correctly” complete ballot packages in Hispanic and
African-American precincts. Late in the campaign, polling results
provided by the Democratic State Committee indicated Stinson was
trailing Marks. The decision was made to target minority precincts
in a last-ditch effort to turn the tide in his favor. In essence, the Stin-
son campaign workers convinced some minority voters that, in
Marks’s words, “if they wanted to vote from the convenience of their
own home that they could do so, and they could just fill out the ap-
plication and say that they were out of town or make up some medi-
cal reason.”?? Ruth Birchett, who directed the Stinson campaign in
minority areas, was explicitly assured by both the candidate and one
of the election board’s Democratic commissioners that the scheme
was legitimate, although others in the Stinson organization recalled
that a hard-edged cynicism permeated the effort. For example, one
staffer reported that the not-funny “ ‘joke’ in the Stinson campaign
was that the Hispanics would sign anything,” a problem exacer-
bated by the fact that the absentee ballot application included no
Spanish language instructions. Some Hispanics were apparently not
even aware they were voting. Lydia Colon, for example, thought she
was signing a form to request removal of a pile of refuse from her
back yard. However, the Democratic canvasser who connived her
into signing the ballot did not count on her subsequent decision to
go to her polling place on election day and attempt to vote.?
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The execution of the minority plan mirrored the one used for the
majority white precincts: applications were solicited and submitted
by the Stinson workers, who then received, distributed, and re-
turned about 600 ballots. Likewise, campaign workers instructed
voters to mark their ballots for Stinson. The special twist was that
the field staffers were paid one dollar per correctly marked ballot re-
turned. In other words, the Stinson workers distributing the appli-
cations and ballots took the supposedly neutral polling place to the
voters while serving simultaneously as remunerated flushers and
haulers.

The Stinson organization received the funds to implement this
plan from several sources, including the Committee for a Demo-
cratic Majority PAC ($4,000) and a PAC associated with Demo-
cratic State Senator Vincent Fumo ($4,000).2* The money also paid
for a phone bank operated in English and Spanish, to inform voters
of the “new way to vote.” From direct testimony, the dates of the
street money contributions, and the receipts retained for payments
to workers, Judge Newcomer determined that the ballots—cast
overwhelmingly for Stinson—could not have been returned prior to
the absentee ballot deadline. Further, it was clear to the court that
campaign workers aided completion of the ballots “in the homes of
voters and often directed, coerced, and/or intimidated voters to vote
for Stinson; . . . [and] the campaign workers had a political and fi-
nancial interest in obtaining votes for Stinson.”?

Compounding this disturbing pattern was the active assistance
given the Stinson campaign by two election commissioners, both
Democrats. These officials casually waived normal procedures,
helped to process absentee applications for unregistered citizens,
and permitted campaign workers to distribute ballots—all in con-
travention of the rules, and all consciously designed to result in a
Stinson victory.?¢ Judge Newcomer reserved some of his harshest
language for Democratic commissioners Talmadge and Tar-
taglione, since they “could have prevented much of the illegal activ-
ity that occurred even if the Stinson campaign had acted illegally.”?
If the commissioners had required that existing written procedures
be followed, for example, the wrongdoing that altered the outcome
of the election could not have happened. As Republican election at-
torney Jack Connors, who worked on this case, suggested, “You had
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built-in arrogance of power in a local board of elections that had
been in one party’s control for over twenty years. The reason why
this case is so outrageous . . . was that they thought they were going
to get away with this.”?8

This particular instance of fraud, unlike so many others, had a
just ending that served as a powerful warning to vote-tamperers.
After concluding that nearly 600 absentee ballots had been cast after
the deadline by unregistered people, Judge Newcomer stated firmly
that “Bruce Marks would have won the 1993 Special Election in the
Second Senatorial District” had it not been for the Stinson organi-
zation’s violation of state election law.?® Newcomer then evicted
Stinson from the state Senate, gave his seat to Marks, and with it,
control of the Senate to the Republican Party.

But we need to remember that the Philadelphia fraud was wide-
spread, well established, relatively easy to accomplish, and stayed
hidden for a good while. Only an aggressive, generously financed,
and thoroughly politicized legal assault on the system that stole an
election managed to right the balloting wrong. Most candidates are
not so well positioned to pursue suspected fraud—and as a conse-
quence, one suspects, similar or more subtle shenanigans elsewhere
may go undetected and unexposed.

Sweet Home Alabama:
Southern Fried Voting Fraud

As Philadelphia’s state Senate election suggests, it is the close elec-
tion that often leads to revelations about voting fraud. (The candi-
dates in close or disputed races are almost inevitably involved in
court brawls, and their investigations can turn over rocks that hide
sleazy shenanigans.)

Such has recently proved to be the case in Alabama as well. The
1994 election for chief justice of the state Supreme Court yielded a
dead heat, with Democratic incumbent Sonny Hornsby losing to
Republican Perry Hooper Sr. by fewer than 300 votes out of 1.2 mil-
lion cast. It had been a high-stakes race, with the trial lawyers back-
ing their former association president (Hornsby) with at least
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. See “Stinson Cleared of Election Fraud,” United Press International re-
gional news, June 22, 1994. There was insufficient evidence to tie Stinson
directly to the fraudulent efforts made on his behalf. The Democrat had
been specifically charged with unsealing and counting absentee ballots, as -
well as unlocking voting machines in his own precinct. For a description
of the pretrial proceedings, see Marc Duvoisin, Daniel Rubin, and Henry
Goldman, “Stinson, 2 Aides Are Indicted; Charges Center on Absentee
Ballots,” Philadelphia Inquirer, March 13, 1994, p. Al.

. Newcomer’s final opinion in the Marks v. Stinson case (1994 U.S. Dist.
LEXIS 5273; hereafter, Marks v. Stinson) was actually the second time he
ordered Stinson stripped of the seat and certified Marks. The proceedings
occurring prior to his April 26, 1994, decision are complicated, and an ac-
counting of the entire obstacle course Marks was forced to run in order to
gain redress would require a chapter in itself.

Marks’s appeal through the state court system proved futile. The
Marks campaign was actually aware that absentee malfeasance had oc-
curred prior to election night. Even so, Steve MacNett, a Pennsylvania
lawyer who worked on Marks’s appeal, explained that at each of several
stages of the appeal process, “the apparent over-politicization of the
Pennsylvania Courts, especially in Philadelphia,” prevented suecessful
action. MacNett continued, “[The] three judges he was before in
Philadelphia, each of them has deep ties to the Democratic party estab-
lishment” (interview with Steve MacNett, July 18, 1995).

Marks’s inability to gain redress quickly was compounded by the ac-
tions of the County Board of Elections, which prompted Judge Clarence
Newcomer to note that “the actions of the board [of Elections] were de-
signed to, and did in fact, prevent any realistic opportunity to appeal the
certification in the State court system. .. . Defendants allege plaintiffs con-
sistently failed to avail themselves of the proper appeal procedures. Plain-
tiffs were never given the opportunity to present their claims because the
safeguards failed at every level” (1994 U.S. Dist. LEXIS 5273, 58).

With his appeal to the State Supreme Court pending, Marks filed for
redress in federal court. Judge Newcomer found his claims compelling,
and on February 18, 1994, delivered his initial injunction stripping Stin-
son of the seat, threw out all absentee ballots, and ordered the Board of
Elections to certify the victor of the machine vote, that is, Marks. While
federal judges have in the past overturned the results of state elections on
civil and voting rights grounds, this was the first occasion a federal judge
simply installed the opposing candidate in office rather than ordering a
new election,

However, Newcomer was found to have exceeded his authority by the
court of appeals. (See his original opinion, Marks v. Stinson, 1994 U.S. Dist.




Notzes

LEXIS 1586, order overturned.) The Third Circuit Court of Appeals up-
held the portion of Newcomer’s order stripping Stinson of the seat, but
vacated his order to install Marks. While the Circuit Court agreed the
District Court was correct to claim jurisdiction, proof of voter fraud was
not sufficient to award the seat. Writing for the court, Judge Stapleton,
stated, “The district court should not direct the certification of a candi-
date, unless it finds, on the basis of record evidence, that the designated
candidate would have won the election but for wrongdoing”
(19 F.3d 873, 889 {3d Cir. 1994]). The appellate judges relied on Griffin v.
Burns (570 E.3d 1065 [1st Cir. 1978]) to suggest that Newcomer’s order to
install Marks might be unconstitutional, creating an opportunity for vot-
ers to challenge the decision under the Federal Voting Rights Act. Be-
cause Newcomer’s order voided 4/l absentee ballots cast, it inevitably
voided some that were lawfully and properly cast. The First Circuit in
Griffin “concluded that rejection of a ballot where the voter has been ef-
fectively deprived of the ability to cast a legal vote implicated federal due
process concerns” and possible Fourteenth Amendment violations (Marks
v. Stinson, 19 F.3d at 889).

The second opinion, which we discuss in the text, was the result of the
circuit court’s remand to Newcomer. See particularly Newcomer’s analy-
sis of the number of illegal absentee ballots and the statistical tests used to
corroborate his findings. Newcomer went to great pains to show that the
Stinson campaign’s “dollar a ballot” drive produced approximately 600
fraudulent votes (greater than the 461 needed to change the election re-
sults). He also found via expert testimony that Stinson received approxi-
mately 1,000 more absentee votes than expected.

The story does not end here, however. Stinson unsuccessfully appealed
Newcomer’s second opinion to the Third Circuit in August 1994, and
then in January 1995, to the U.S. Supreme Court, which declined to over-
turn or comment upon the judgment. In the (presumably) final chapter of
the story, Marks ironically lost his hard-won seat in the regular 1994 gen-
eral election to Nina Tartaglione, the daughter of Democratic County
Commissioner Margaret Tartaglione, who had been implicated in the
scandal that denied Marks the seat to begin with. (See “Recount Shows
Marks Still a Loser,” United Press International regional news, Novem-
ber 14, 1994.)

. See, for example, Griffin v. Burns (570 F2d. 1065, 1st Cir. 1978), the cas¢
cited by the Third Circuit panel to justify remanding the case to the dis-
trict court. In this case, Providence election officials distributed absentee”
ballots for a primary city council contest, although Rhode Island law only
provides for absentee voting in general elections. The Rhode Island
Supreme Court found the statutory omission precluded the use of absen-
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changed and there was a ‘new way to vote’ from the convenience of one’s
home.”

. For a more complete account, see “Voters Say Ballots Were Forged,”
Philadelphia Inquirer, November 21, 1993, p. Al; and John F Dickerson,
“Is This Seat Stolen? Angry Republicans Contend That Dirty Tricks at
the Polls Tipped the Balance of Power in Pennsylvania,” Time, Febru-
ary 7, 1994, p. 34,

Marks v. Stinson, p. 36.

. Ibid,, p. 39.

One of the Democratic commissioners even gave an order to “stay out of
it” to an elections board employee who ascertained that unregistered
citizens had applied for absentee ballots and so informed the commis-
sioner.

. Marks v. Stinson, p. 55.

. Interview with Jack Connors, July 18, 1995.

. Marks v. Stinson, p. 47.

. Office of Alabama Secretary of State, Elections Division. As was the case
with the Philadelphia story, where party control of the Pennsylvania state
senate was at stake, the significance of the Alabama election was tied to a
larger issue current in the state at the time. Tort reform, which gained na-
tional prominence in the Republican Party’s “Contract with America,” is
an especially significant issue in Alabama, as in many states where judges
are elected. Plaintiff trial lawyers categorically oppose regulatory efforts
to limit jury awards for punitive damages and pain and suffering in civil
liability suits. Alabama is distinguished by the large dollar amounts that
juries award to plaintiffs, and by the fact that the state appeals courts, in-
cluding the Supreme Court, often maintain the amounts set by juries.
Hornsby is the past president of the Alabama Trial Lawyers Association
and is critical of tort reform. Hooper and the Alabama Business Coun-
cil are outspoken proponents of reforming tort award limits. The
Hornsby—Hooper race is therefore symbolic of the wider issue.

. The United States Court of Appeals for the 11th Circuit requested that
the state Supreme Court clarify the status of the 1,700 absentee ballots
under Alabama electoral law prior to ruling on the merits of Hooper’s
supporters’ claims. A five-judge panel of the state Supreme Court (not in-
cluding Hornsby), all Democrats, ruled on March 15, 1995, that by Ala-
bama Code 17-10-7, the ballots were in substantial compliance with
Alabama electoral law and should be counted despite the fact that the af-
fidavits attached to the ballots were not notarized or witnessed by two in-
dividuals, as required. This ruling would place their colleague Hornsby
back on the bench. The circuit court is currently considering the panel’s
opinion, and as Hooper noted, “This isn’t even close to being over.” (See




